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UNITED STATES BANKRUPTCY COURT

PROOF OF CLAIM

SOUTHERN DISTRICT OF TEXAS

Name of Debtor  gsance, LLC

Case Number
‘05-21207

-pursuant to 11'U.S.C. § 503.

.NOTE: This form should not be used to make a claim for an administrative expense a;rising after the _ .
commencement of the case. A “request” for payment of an adiministrative expense may be filed ) -

Name of Creditor (The person or other entity to whom the

debtor owes money or propertv): :

tunited States of Amerita on behalf of the
.85 Emvironmental Protection ﬁgency,

‘ Dept. ot Agriouliture, Dept. ot thve Intevior,.

; and the lntornauonal Pouadary and maQor

! Commis

Name anc Address whére notices should be sent;”

| David L. Daln

| United States Dept. ‘ot Justk:o/!Nﬂﬂ/(Et
P.0. BOM 2611 —BEN FRANKLIN STATION
{ Washington, 0€.20044-7618

Teéléplione Number:. : (202) 501 4-3644

a Check box if.you are aware that
anyonc else has filed a proof of claim refating |.
to your claim.  Attach copy of staicmcnt
giving particulars.

o Check box if you have never recclvcd any
notices from the bankmuptcy couit in this’

o Check box if the address differs from the
address on the envelope sent to you by the
couit. .

THIS SPACE 15 FOR COURT USEQNLY

Account or other number by which creditor identifies
debtor:

Check here if o replaces
this claim 0 amends

a previously filed claim, dated: __-

1. ‘Basis for Claim . o :
o Contribution, lndcmmty or 0 Goods Purchased -

© Personal Injury /

O Reclamation Notices- o Wages, salaries, and compensation

0 Letters of Credit or Wrongful Death o Refund | " {fill out below)
Environmental Surety Bonds o Officer Indemnity g Retiree benefits as defined in Your SS#
o Equipment Financing o Litigation . o Other HUSC.§ t114(a) Unpaid compensation for services
.o Contract o Long Term Disability o Other Financing o Taxes performed from
" o Expenses . o Mechanic’s Liens o Pension Insurance  © Trade Payables to
a Goods sold o Money Loaned - o Profmsional Fees o Unknown C o Collectively bargained obligations

o Worker sCampcnsalion -

2. Date debt was mcurrcd:; See attac;bed

4. Total Amount of Claim at Time Case Filed: S see ’t‘ache‘!" see auaohed

3. If court ;udgment, date obtamed i Seea nttaohed

‘ See ngtaohed [ tee attaohod

_intefest or additional charges.

(unsecured)
If all or part of your claim is secured or enutled to priority, also complete Item 5 or 7 below.
Y Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Anach nemmed statement of all

(secured)

(pnomy) (T otal)

5. Seciired Claim: :
Check this box_if your clmm is secured by coflateral
(mclugmg a nght of setoff).

" Brief Description of Collateral: -
o Real Estate u Motor Vehicle
x Other See Attached

Valuc of Collateml S
‘Amount of arrearage and other charges at the time case -

Soe n!taohed '

6. Unsecured Nonpnorlty Clalm .; .~

securing your claxm or b) your claim exceeds the valué-
of the property securing it, or.if ¢) none or only part 4 of
. your claim is entitled to pnonty

7. Unsecured Priority Claim.

a Check this box if you have an unsecured priority clanm
Amount entitled to priority $
Specify the priority of the claim:

0 Wages, salaries, or commissions (up 10 $10 ,000), * carmed within 180 days bcforc
the ﬁltng of the bankruptcy petition or cessation of the debtor’s business, whlch
ever is earfier - 11 US.C. §507(a)(3). = .~ -

o Contributions to an cmployce benefit plan - 11 US. C §507(a)(4)

o Up o $2,225* of deposits- towatd purchase, lease, or rental of property or

services-for personal; famnly, or. housebold use - 11 US.C. §507(a)(6):
o »Alunony, madintenance, or support owed toa spouse formcr spouse or child - 11
“USC. § 507(a)(7)-
o Taxes or penaltics owed to governmcntal ‘units- 1 i U S. C.§. 507(3)(8)

:| 6 Other- Specnfy apphcable paragraph of 'us: C § 507 (a)( ).

* Amounls are subject to at{lmlmem on 4/1/07 and evety 3 years thereaﬁer with

respect to cases commenced on or afier the date of ac{/u.rtmenL 510,000 and 180-day

limits apply to cases filed on or after 4/20/05. Pub. L. 109-8.

making this proof of claim.

a summary.

sclf addressed envelope and copy of this proof of clzum

9. Suppomng Documeuts: -Attach copies of supportmg -documents, such as prommq notes; putchase . R X
- orders, invoices, :itemized statements of running accounts, contracts, court judgments, mortgages, RECEiVED
sccurity agréements, and evidence of perfection of lien. DO NOT SEND : ORIGINAL [N B ’

DOCUMENTS. If the documents are not available, explain. If the documenls are voluminous, attach

10. Date-Stamped Copy: To reccive an acknowledgmcnt of the fi lmg of your claim, enclose a slamped,

18. Credits: The amount of all paymems on th\s claim has been credited and deductcd for the purposc of 'mjf SP_ACE\SPORCWRT UseOmy

/07%

UL 31 2006
- [3i(Ch

Date Sign and print the nafge and'ti
E 1o ﬁle this claim (attach Sop

David L. Dain

' 07/28/2008
[ / ! Senier Attorney,

eTmons other person authorized THE TRUMBUL GROUP
D3 : MK

DALD2:459017.1

Penalq;ﬁ;rpre.remmgﬁaxdulem claim: Fine of up to $500 000 or |mpnsonmcnl for up w5 years, ot both 18USC.§§ 152 and 3571, Exh i b |t E

ER—0058

oy
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF TEXAS
(Corpaus Christi Division)

Inre § Case No. 05-21207
e §
ASARCO, LLC, et al. § Chapter 11
Debtors § Jointly Administered
’ § .

SUPPLEMENTAL PROOF OF CLAIM OF THE UNITED STATES ON.
BEHALF OF THE UNITED STATES ENVIRONMENTAL PROTECTION .
AGENCY, THE DEPARTMENT OF AGRICULTURE, THE DEPARTMENT OF
THE INTERIOR, AND THE UNITED STATES SECTION OF THE INTERNATIONAL
" BOUNDARY AND WATER COMMISSION, AGAINST ASARCO, LI.C

o The United St’ates files this Supplemental Proof of Claim at the request of the U.S.
Environmental Protectron Agency (“EPA”) the Forest Serwce of the Umted States Department

of Agrlculture ( ‘USDA”) the Bureau of Indian Affalrs of the Umted States Department of the

Intenor and the Umted States Sectlon of the Intematlona] Boundary and Water Commission

gamst debtor ASARCO LLC (“ASARCO”) for M response costs 1ncurred and to be mcurred ‘

\

- by the Umted States under the Comprehensrve Envrronmental Response Compensatron and

- L1ab111ty Act (“CERCLA” ,42'U, S C . §§ 9601 9675 at vanous sites as set forth herern and (2)

i

for crv1l penaltxes ‘as’ set forth herem In addltlon with respect to equrtable remedles that are not

: wrthm the Bankruptcy Code s deﬁmtron of “clarm ” 11 U S C § 101(5) th1s proof of clalm 1S |

sk

) v . ’ :)
On February 16 2006 the Umted States Flled 1ts Inmal Proof of Clarm (Secured) of the A

=
B S

_Umted States on Behalf of the Umted States Envrronmental Protectlon Agency, Department of -

' Agnculture and Depa‘rtment of Interior (*“U.S. Imtlal Proof-of Clann”_). All allegations contained

therein are incorporated herein by reference. The United States is also separately filing: 1)

S Exhibit E
ER-0059
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.Sup‘plementalProof of' Claim of the United S.tates'on Behalf of the United States Department of

the Interiol' and the Department of Agﬁculture, Against ASARCO, LLC, and 2) Proof of Claim

of United States of America on Behalf ot‘ the Department of the Interior and Certain Indian |

La_nclowrlers. | | .
CERCLA LIABILITIES TO EPA .

1. - | ASARCO is liable to the United States under CERCLA with respect to each of

. the Sites set forth in paragraphs 2- 60 below. Each of these Sites is a facility within the'

meaning, of CERCLA_. There have been releases or threats of releases of hazardous substances at
each of the Sites. Response costs have been and will be incurred by EPA at eaeh of the Sites not
inconsistent with the National Contingency Plan (“NCP”) promulgated pursuant to Section 105

of CERCLA, 42 USS. C § 9605, and set forth at 40 C.F. R. § 300, as amended. ASARCO is

liable to take response; actlon under CERCLA at the Sites set forth below but this Supplemental

- Proof of Clalm is ﬁled in protectlve fashion only with respect to such liabilities. Seee _g_

Paragraphs 3, 16, 18, 27-29, 34-38, 40, 45,‘47—48; 54,56, 59, 61, and 62_infra. ASARCO is also

liable to reir'nburse the United States forthe coSts (plusinter‘est due under 42 U-S C § 9607(a))

of actions taken or to be taken by the Umted States in response to. releases and threatened release

~of hazardous substances at the Sltes Other potentlally respons1ble partles may, along w1th

;\' v LA

ASARCO ‘alse be ]omtly and severally llable to the Umted States under CERCLA with respect \

=. ey s

to some of the Sltes. S

.

: 2_. ' v Thxs sne n northem Idaho was prevnously 1dent1ﬁed in the US. Imt1al Proof of .

Claim.” All allegatlons contamed the‘rem are mcorporatedherem by _referenc’:e.

T

| N Exhibit E
ER-0060 |
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Operable Unit Number 1 (the “Box"):
3. This Supplemental Proof of Claim is filed in a protective manner with respect to

ASARCO’s obhgatlon to perform response action pursuant to the 1994 Consent Decree for

Operable Unit 1 (the “Box”) of the Bunker Hlll Site in United States v. ASARCO, Inc., et al.,

No. 94f206-N-EJL (D. Idaho). _Sﬁ Paragraph 61 mfra. On November 17, 1994, the United

States District Court for the District of Idaho ordered Debtor and other parties to, inter alia

perform the removal and replacernent from residential and commercial properties, street rights of

- way and public use areas in what is referred to as the “Populat_ed Areas” of OU1 pursua.nt to the

" 1994 'Consent'-Decree. Most of the work to be performed under this Decree has been completed.

4. - Inaddition, the Consent Decree.requires that ASARCO fund an institutional

| control'pr’og_r'amwhich has_ and will. provide for the repair and maintenance of the selected

remedy. EPA estimates that 1t will cost the jointly and severally liable parties; including .

| ASARCO, '$27,540,QOO to complete the remaining work and to fund the institutional control

- program under the Decree: =

5. 'In the Us. Initial Proof of Ctaim' the United States alleged ASARCOlis also

E Jomtly and severa]ly hable to the Umted States for $13, 359 140 for response costs mcurred by
- _ the Umted States w1th respect to the Box through the dates set forth therem The amount is. - !

' hereby amended to be $14 724 480 to reﬂect response costs 1ncurred through July 17 2006

6. Asa result ofi 1ts relatlonshrp wrth Govemment Gulch Inc ASARCO is an owner »

~ofa portron of the property subject to the work reqmrements of the Consent Decree ThlS area is

generally referred to as Page Ponds See Paragraphs 203-204 mfra

ODerabIe Unit Number3:

7. Operable Unit 3 (OU3) is more fully discussed in United States’ Initial Proof of
| 3

N Exhibit E
ER-0061
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. Clalm (Secured) (“U.S. Initial Proof of Claim™). In the U S. Initial Proof of Claim, the Umted

States limited its c]alm associated w1th OU3 of the Bunker Hill Site based on a decision in the
United States Drstrxct Court for the Drstnct of Idaho which ruled that the liability at OU3 was.
divisible and that ASARCO’s apportioned share was 22%. Because the United States drsagrees
w1th that decmon and has the right to appeal that decision, the United States is not makmg such
a 11m1tat10n on this Supplemental Proof of Claim.

{‘

8. As set forth in the U;S. Initial Proof of Claim, EPA has i'ncurred; not rnconsistent

’ with the NCP, at least $7§,631,48G in response costs for OU3 of the Bunker Hill Site through

July 31, 2.00'5, and $23,447,801 in enforcement costs which are CERCLA response costs through
August 30, 2005. EPA hereby updates those figures and states that it has incurred at least
'$104,S40,302 in response costs for OU3 of the Bunker Hill Site (not including the ‘enforcement

costs identified above) through July 17, 2006. The amount of interest on these response costs due

under 42 US.C. § 9607(a) through:July 17, 2006 is $9,307,771.

9. _\ ASARCOis thus Jomtly and severally llable to the Umted States in the amount of
$127,988,103 plus: 1nterest due under 42 U. S C § 9607(a) in the amount of $9,307 771 through
July 17, 2006 for ous. '. B .' . |

A_ 10. In February of 1998 EPA 1mt1ated a Basm remedra] 1n\rest1gat10n and fea31b111ty
study (R’I/FS}. The study area mma]ly mcluded the South Fork and its tributaries, the North |

Fork the main stem of the Coeur d Alene Rlver Lake Coeur d Alene and the Spokane Rlver as '

well as those areas to which people had moved 1 mmmg related wastes.’ For risks posed to

ecological receptors, EPA evaluated six comprehensrve approaches to address contammanon in

. the Basin. At that time, EPA 1dent1ﬁed Altematlve 3 as its “Preferred Altematrve ” This

Preferred Alterative presents all parties notice of the nature and extent of the remediation that

4 |
= Exhibit E
ER-0062
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may be called for in order to complete the full remediation of the Basin. However, when EPA
issued its initial Record of Decision for Operable-Unit 3, EPA selected an interim and non-final
rémedial action which it estimated wou]d cost $362,000,000. The selected interim remedy for

OU3 mcludes the complete remedy for protection of human health in the communities and

- Tresidential areas, mcludmg identified recreatronal areas, of the Upper Basin (the. area east of the

Box) and Lower Basirr (the area between the Box and Lake Coeur d’Alene. However, with
regard to ecological protection, the selected interim remedy includes thirty year_s of prioritized

actions in the Uppe_rf:and Lower Basin, and the complete remedy for ecological protection in the

~ Spokane River between Upriver Dam and the Washington/ldaho’ state border. The selected

interim remedy also provides a complete remedy for human health npstream of Upriver Dam in

the Spokane River. “The selected interim remedy does not include remedial action to address

BN

contamination in<Lak_e; Coeur d’Alene.

Y

“1L. EPA éstimates that additional response'action under the \Inten'm ROD forOU3 for -

~ which ASARCO is: Jorntly and severally liable will cost $326, OOO 000 Thus reflects the total
' ROD estrmate of $362 000 000 mmus (l) $14 000,0000 for remedial work at mmmg—related

. propemes whrch nerther ASARCO nor Hecla owned nor operated and (2) approx1mately

$22 000 000 already spent by EPA rmplementmg the work 1dent1ﬁed in the OU3 ROD

12, In addrtron, ASARCO recently comp]eted an Engmeermg Evaluatron/Cost
Analysrs (“EE/CA”) for the Gem Portal whrch is wrthm the area covered by 0U3 ‘The EE/CA
evaluated the altematrves removal actlons to address the acrd mine dramage that ﬂows from the

Gem Portal to Canyon Creek Because EPA has not yet selected a removal actlon to address the

g contammated acid mine dramage that drams from the Gem Portal the cost of EPA’s future |

_response actions is uncertain. However, EPA estimates that the addmonal work at the Gem

.
| Exhibit E
ER-0063 |
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Portal will cost $9,946,175. This work is in addition to the work called for in the OU3 ROD.

This estimate is based upon the construction and operation of a lime based active treatment

system.' EPA has incurred approximately $6,907 in response costs overseeing the ASARCO’s

performance of the EE/CA. The amount of interest onthese response costs due under 42 U.StC.

' § 9607(a) through July 17, 2006 is $1,450. ASARCO is jointly and severally liable for all these

costs.‘

b_ 13. In addition, ASARCO is also jointly and severally liable for additional_ response

* action under a Final ROD for_OU3. As noted, the RIFS identified some, but not necessarily all,

of the significant additional work that may be required in a final record of decision. However,

_ the cost of such liability is presently undetermined and this claim is therefore.ﬁled asa

14, The United States has previously filed in the bankruptcy its'Motion for

L Declaratxon of the Inapphcabrhty of the Automatrc Stay, which seeks a declaratlon that the

United States Dlstnct Court for the Drstnct of Idaho may ﬁx the amount of certaln of

ASARCO’s habllmes for the Bunker H111 Slte In in accordance wrth the pohce and regulatory

exceptlon to the automatlc stay ThlS proof of clalm s ﬁled without pre]udlcmg the Umted '

' ,States contentlon in that motlon

'15. ' As a result of its relatlonshlp with Government Gulch Inc ASARCO 1S the ;'

current owner of pomons of the Site subJect to OU3 mcludmg the Mlsswn F lats portlons of the -

' _Bunker Hill Site. See Paragraphs 203-204 mfra B -' : ; o~

16.- ASARCO may also be ordered by a court or other authonty found to have

o ]unsdrctlon to perform remedial response actlon w1th respect to the Bunker Hill Slte This

Supplemental Proof of Clalm 1s ﬁled ina protective manner with respect to any such obligations
6

Exhibit E
ER-0064
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of ASARCO. See Paragraph61 infra.

California Gulch Superfund-Site/Arkansas River Basin.

17'.‘ .;I‘his Site mand around Leadville, Colorado and the Arkansas River was
previously.identiﬁed in the US Initial Probf of Claim. The altegations contained the'rein_are
incorporated herein hy reterence. This Supplemental Proof of Claim includes ’a protective filing -
with reéard to ASARC'O;;s v'on-goingr obligations to com-p]y'with cl'ean¥up-0rders at the Site as set |
forth in paragraph lS.inﬁ'a, and a protective and secured c_iaim related to the impiementation of
‘ !the Lake County Community Health Pro_gram.as set forth in paragraphs- 19 and 20 infra. It also
updates the cla1m for relmbursement of past costs included in the U.S. Initial Proof of Claim.

'18. B ThlS Supplemental Proof of Clalm isfiled ina protectlve manner thh respect to
ASARCO’s'perfonnance of response actlons pursuant to (1) EPA’s Umlateral Administrative
Order CERCLA VH]—89—20 (issued on March 29, 1989 ,and which was amended on April 30,
1993 and on June 15, 1993) for OU (Yak Tunnel) .ofthis Site; (2) the 1994 Leadville Consent
K Decree in- Civil Actton l\io | 86-(5;1167'5 (consolidated: uiith Civil Action No 83-C-2388) in the

I

VUmted States Dlstnct Court for the District of Colorado whlch addresses Operable Umts 57,

;;;;;;

and 9 of thls Slte and (3) any order by a court or other authonty found to have junsdlctlon with

e

respect to Operable Umts 11 (Arkansas River ﬂood plam) and 12 (31te-w1de surface and ground'
water quahty) of this Slte See Paragraph 61, mfra )

a The response actlon addressmg the Yak Tunnel and the basm for EPA s
Unilateral. Admxmstrattve Order CERCLA VII- 89—20 are set forth in Paragraph 26 of the U. S
,Inmal‘Proof o‘f Claim. 'EPA estlmates that itwill cost «the JOmtly and"severally;hable partl'es,' '
mcludmg ASARCO approxrmately $75O 000 per year to operate and mamtam the water-
treatment plant and other components of the remedy to manage and treat the discharge from the

7. |

- Exhibit E
'ER-0065
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Yak Tunnel. In addition EPA estimates that should the Yak Tunnel collapse or fail that between -

$20-$30 million would be needed to address possible threats of blow-outs of the tunnel or a

change in the hydrology of the area now drained by the Yak Tunnel.

b. As set forth in the U.S. Initial Proof of Claim at Paragraph 27, ASARCO '
is solely obligated pursuant to the 1994 Leadville Decree to perform the response actions at OUs -
5,7, &9 of the Slte The response action for OU5 mcludes the cleanup of historic smelter sites

and facilities, with associated hazardous materials consolidated and capped in an onsite . .

- repository. The response action for OU7 addresses the seeps and associated metals loading from

the Apache Tailings Impoundment to the California Gulch drainage. The OU9 response action

- ‘addresses the risk of children in resivdent’ial areas of Leadville being exposed to lead from

contaminated soils and other sources and is now being implemented by the so—called Lake

County Community Health Program (“LCCHP”). EPA estimates that it will cost ASARCO the

B followmg amounts to comply with the 1994 Leadville e Decree in order to complete the '

performance of the response actrons for OUs 5,7, and 9 as follows: (1) asv toOU5 -

. approx1mately $1 mrlhon plus $20 000 per year for O&M costs; (2) as to OU 7 $10 OOO -

. $3O 000 per year for O&M costs and (3) as to OU9 between $600 000 and $3 mrllron

_ c o 'Ihe 1994 Leadvrlle Decree drd not resolve but: rather reserved clalms

- assocrated wrth OUs 11. and 12 at the Site. The response actron for OUll wrll address the area

of - contammatron in the 500 year ﬂood-plaln of the Upper Arkansas Rlver atits conﬂuence w1th =
the Calrfomla Gulch dramage and meadows 1mgated wrth Caleomra Gulch water wh1ch have
been 1mpacted by the ac1d mine: dramage and other drscharges from the Yak Tunnel and the
drscharge or erosion of tallmgs or mine waste contammg hazardous substances from w1th1n the
Site. EPA estimates that it wrll cost $5.2 million to perform the response actlon- for oul 1. The'
. 8. : , .
S L Exhibit E
" - ER-0066 - |
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response action for OU12 will address site-wide surface and ground water quality, and

speciﬁcally any remaining contamination at levels of concem. following source remediation
within the areas of responsibility established by the 1994 Leadville Decree. EPA estimates that
it will cost between $12 and $15 million for response actions for OU12. ASARCO'is jointly and
seyerally liable for the response actions and response costs associated with OUs 11 and 12. |

19.  Under the terms of the 1994 Leadville Consent Decree, ASARCO setup a

'mechanism to fund the i-mpl‘ementation of the LCCHP, which provides for remediation and

1

-related work such as educational pro_grams, site assessments, blood lead sampling and analysis,

and program overhead. ASATiCO funded a trust account in the amount of $8.6 million to cover
the cost of the LCCHP (the ‘iLCCHl’ Trust”) which- was created when ASARCO, EPA, the
Colorado Department of Public l—lealth and Environmental (“CDPHE”), Lake County, Colorado,
and Wells Fargo Bank West, N.A (“Bank”), entered into the Lake County Comrnunity Health
Program Trust Aéreement, effectiye August lS, 2001 (the “LCCHP Trust Agreement”). The
U‘nited States" asserts t_hat the LCC}TP Trust 1s hot property of the bankruptcy estate, and may be

used-only in accordance 'with the purpo'se for which such fundswere set aside. Nevertheless,

' shou]d it ever be determrned that the LCCHP Trust is property of the estate, then the Umted '

States’ asserts that the LCCHP Trust is not available to general credxtors but rather is sub_] ect toa

constructive or equrtable or other form of tmst ‘and the United States asserts.a secured clarm to

‘and agamst such proceeds. The Umted States reserves all nghts to take appr'opnate action to

" establish the status of such trust 1nterest

~

20. The LCCHP Trust Agreement prov1des for ASARCO to each year submlt a |
written hudget for the approval of EPA for the response actlons to be completed by ASARCO as
part ol_’ the LCCHP -for the following budget year, whic’h runs from May 1 until April 30. The

; . :
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| ﬁmding is subject to a year-end acc'ounting by ASARCO, subject to EPA’s review and approval,
of the.actual income realized and expenditures incurred during the previous budget year. Prior
toits bankruptcy filing; ASARCO proposed a budget for response action activities under the
LCCHP for the period from May 2005 through April 2006 which EPA approved in the amount
of $963,639.00. As of the date of ASARCO’s bankruptcy filing, approx1mately $868,000 of this
amount was retained by ASARCO 1n a segregated bank account for the implementation of the |
EPA-approved LCCHP activities. The United States asserts that these funds are not avarlable to
general credrtors but are subject to a constructlve or equltable or other form of trust and a
secured claim is asserted to such proceeds. The Umted States reserve all rights to take
appropriate action to estabtish: _the sztatus of such trust interest.

21; In its Initial Proof ‘of Claim the United States set forth a claim for oversight costs
plus interest ASARCO is obhgated to > pay under the 1994 Leadville Decree with regard to OUs
5,7,and 9 in the amount of $809, 791 and also set forth a claim in the amount of $8, 386 980,

. which does not mclude mterest for costs mcurred by EPA for OUs 1 11, and 12. EPA has
since updated the OUs 1, 11 and 12 cost ﬁgures EPA incurred a total of $1 496,586 for
oversight and other response costs assoclated w1th OU 1 from February 2, 1991 to December 31,
- 2005, EPA mcurred a total of $5 93() 866 for response costs associated thh OU 11 from
February 2, 1991 to December 31, 2005 and EPA mcurred a total of $1 463 321 for response
costs assocrated w1th OU 12 from February 2 : 1991- td December 31, 2005 The updated total for -
OUs 1 11, and 12 is $8,890, 774 ASARCO is thus Jomt]y and severally hable to the Umted -
States in the amount of $9 700 565 (plus mterest due under 42 U S C § 9607(a)') for such past
lresponse costs. o - o
. 22. EPA has also conttnued to incur and wrll continue to incur response costs at the
10 |
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i

Site, not inconsistent wrth the NCP and for which ASARCO is jointly and severally liable, for

the matters descnbed in Paragraphs 28 and 29 of the U.S. Imtral Proof of Claim.
23.  ASARCO is the current owner of portions of ﬂrxs=Srte individually and/or as a

joint venture paxtner of the Res-A_SARCO Joint Venture. ‘S_eef__»Paragraphs 203 -204 infra.

Commencement Bay Nearshore Tldeﬂats Superfund Slte

24, " The Commencement Bay Nearshore Tideflats Superfund Site in and around

Tacoma and Ruston, Washmgton, consrsts of at least seven operable units. Four of those

- operable units relate to the former ASARCO smelter facility located along the Commencement

Bay shoreline in Tacoma and Ruston, Washington. Of these four operable units, the three that
still requtre remedial work are: (1) Operable Unit 02: the ASARCO Tacoma Smelter property

and the adjacent 31ag Peninsula (ASARCO Smelter Site); (2) Operable Unit 06: the ASARCO

: Offshore Sedrments and Yacht Basrn (the Sediments Slte), and 3) Operable Unit 04 the Ruston

North Tacoma Study Area (Ruston Yards)
_25, ’ ASARCO is hable to the Umted States under Sectlon 107(a)(2) of CERCLA 42'

US.C. § 9607(a)(2) wrth respect to the S1te because (a) 1t is the owner of a portlon of the Slte

- and (b) was the owner of a portxon of the Site at the tlme of dlsposal of hazardous substances

' 26 EPA estrmates that 1t has mcurred unrelmbursed costs not 1ncon51stent w1th the -
NCP, at thls Srte through December 2005 of at least $1 700 000 for whlch ASARCO is jomtly

and severally liable.

S TS

rg;ﬁ.(v .

27. Thrs Supplemental Proof of Clarm is ﬁled in a protectlve manner w1th respect to

ASARCO’s obhgatxon to- perform response action for OU2 pursuant to a Consent Decree entered

by the United States District Court for the Westem District of Washmgton on January 3,1997 in

Umted States v ASARCO Inc C1v11 Actron No. 91- 5528 B (“1997 Tacoma Decree”). See
Rt
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Paragraph 61 infra. Substantial woik has been performed pursuant to this Consent Decree.

* EPA estimates that it will cost ASARCO $25,000,000 to perform the remaining response action

work. The work required under the Conse_nt Decree includes, inter alia., excavation of source
area soils and slag and demolition debris designated as hazardous substances in an on-site
containment facility, capping of the Site and other protective.measures.

28.  This Supplemental Proof of Claim is also ﬁled in a protective manner with

respect to ASARCO’s obllgatlon to perform response actron for OU4 pursuant toa Consent

- Decree entered by the United States District Court for the Westem District of Washingtori in -

May 1995 in Umted States v ASARCO No 94-5714 RJB See Paragraph 61 infra. On May 2,

| 1995, the Umted States District Court for the Westem District of Washmgton ordered Debtor to

perfonn the clean-up of" the resrdentral yards and pubhc spaces near or adjacent to the Tacoma

Smelter Site pursuant to the Consent: Decree Substantlal work has been performed pursuant to

- this Consent Decree The selected remedy for OU4 mvolves removal of contammated soils from

_ -resrdentral yards and public spaces m Ruston -and Tacoma. iAssummg that ASA:RCO performs

all the work called for in the 2006 Annual Budget of the ASARCO Envrronmenta] Trust EPA

estlmates that it wnll ‘cost ASARCO between $4,000, OOO and $8,000, OOO to perfonn the

/

remammg response action work for tlns OU

29.  This Supplemental Proof of Clalm is also ﬁled ina protectrve manner w1th
respect to ASARCO s obhgatlon to .perform response action for OU6-p‘ursuant to a unilateral
admmrstratlve order rssued to ASARCO in 2002 (In the Matter of Commencement Bay '

Nearshore/T ideflats Sunerﬁmd Site. ASARCO Sedlments/Groundwater ASARCO Inc

'Res_pondent, EPA Docket No. 10—2002_—0046) to perform the clean-up called for in the Record of

Decision.. See Paragraph 61 infra. The selected remedy'for Oou6 includes,_interalia., capping
12
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s

the offshore sediment_s, dredging portions of the Yacht Basin and north shore area, and long term

: ‘monitoring and institutional»'controls for groundwater. ASARCO' has performed some of the

‘work requlred but has not started remedial action on the sedrments EPA estimates that it will
cost ASARCO $20,000, 000 to perform the remaining response action work for this OU.
30.. The Umted -States ASARCO and a th1rd party, Pomt Ruston, LLC, have recently -

entered into a Second Amendment to the 1997 Tacoma Decree These parties have also. entered _

. mto a Lien Resolution Agreement "These matters are pendmg before the respectrve courts.
. Should the agreements be’ entered ASARCO s respons1b111t1es at OU2 and, OU6 will be reduced -

}‘should Point Ruston perform as requlred under these agreements

.

' ?;1. SARCO is the current owner of portrons of thls Site. See Paragraphs 203 - 204
32. The United States has a lién with respect to this Site. ‘See Paragraph 205- infra.
East Helena Superfund Slt o . R | | |

Pichs a

K3}

.33, Thxs s1te in Lew1s & Clark County, Montana was prevrously identified in the

U.S. Imtral Proof of Clalm All allegatxons contamed therem are 1ncorporated herein by -

reference In that Initial Proof of Clarm the Unlted States set fortha clalm in the amount of -

-$1 562,494 for response costs 1ncurred through November 30 2005, plus interest through

January 12 2006 EPA now estxmates that it has mcurred response costs of at least $1 712 3 17

4_-;‘_

at the Srte not mconsrstent w1th the NCP through May 31 2006 (plus 1nterest through May 31,

2006 due under 42 U S C § 9607(a) of $93 455. ) ASARCO is thus Jomtly and severally hable

_to the Umted States in the amount of $1 802 494 g ,,

34." This Supplemental Proof of Clanm is fi led na protectlve manner with respect to »
ASARCO’s obhgatron to perform response action pursuant to(1) the RCRA Consent Decree 1 m
13
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United States v. ASARCO No. 98-3-H-CCL (D MT)’ (2) AOC 89-10 (as discussed in the U.S.

Initial Proof of Clalm) (3) AOC 91-17 (as drscussed in U S. Initial Proof of Clarm) and (4)

CERCLA Consent Decree United States v. ASARCQ, Inc., No. 90-46-H-CCL (D MT) See

Paragraphs 61 - 62 mfra

QI,\

35. On December 27, 1990 the United States Dlstrlct Court for the District of

Montana ordered Debtor to, inter alia, 1mplement EPA’s 1989 Record of Decision pursuant to a -

Consent Decree in United States v ASARCO (D. MT) CV 90-46-H-CCL. This decision

. addressed Process Fluids Ope'rable Unit (DUt),- r'ncl.uding,subunits for Thornock Lake, Lower
Lake, an acid plant waste'-treatment facihtj, and a _speis_s granulating pit and pond, all of which
are on the srnelter site rtself _Work on all-of the subunits has been completed ‘except for
 remediation of Low'er;;I;,a:ke,' and activity at that location is currently governed by the RCRA
. consent decree.. |

36. | Pursuantto AOC 89-10, EPA ordered Debtor to inter alia, perfonn site .
investrgations and a:-{feasihility' stndy Debtor has not cornpleted this work

37 Pursuant to AOC 91- 17 EPA ordered Debtor 1nter aha to clean up certain

b

resrdences and y‘ ebtor has not. completed thrs work

38. - On ) ay 5 1998 the Umted States Dlstnct Court for the- Dlstnct of Montana T

R

ordered Debtor to ,mter aha conduct mvestlgatlons and*appropnate clean up actlvmes (together

.. ?‘.— e .s.g, R

commonly known as a RCRA correctlve actron”) on property owned by Debtor, and where

Debtor operated 1t s lead smeltmg and other operatlons Debtor is requlred to adequately

- identify the nature and extent of all hazardous constltuents m the soil and groundwater (pnmanly '

T

metals such as arsemc and lead), and the drrectlons the-c '-ntammatron 1s movmg Debtor is then

- W

required to study_rle'gltrmate alternatives for both short and long term-clean up activities and to
14
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implement both short and long term clean up activities after EPA approval. At present, and with
EPA approval, Debtor is developing and will implement a rernedy for a very large source of
arsenic in groundwater; commonl)} kno_wn as the speiss area. Debtor also plans develop a
relatively new t};pe of “barrier wall” system to halt the migrat_ion of what is presently understood

to be a very large component of the contaminated groundwater, into the cornmunity. In

addition, after completing of as-yet undetermined corrective action activities at a portion of the

facility, Debtor is obligated to conduct a specific project (referred to as the supplemental

- environmental pI'O_]eC'() to restore the quahty of habrtat at that portion of the facility.

‘-39.' : ASARCO is also obhgated to fund the Lead Educatlon and Abatement Program
pursuant to AOC 91-17. EPA estimates the cost of that ‘program for whlch ASARCO is jointly
and severally hable to the United States to be $1 50 000 per year for each of the next ten years.

'40. ASARCO is also ]omtly and severally liable under CERCLA for the followmg
1) EPA estlmates that, followmg completlon of the work scheduled to be conducted in 2006
pursuant to the 2006 Annual Budget of the ASARCO Environmental Trust, there will be 110
yards that quahfy for clean—up under the current cleanup protocols. The cost of such cleanups 15
estrmated to be $4 300 000, (2) EPA and the State of Montana are presently trymg to determme

l
whether cleanup levels should be set at amore strmgent level If that occurs the costs could

_ increase srgmﬁcantly however a decision -regardmg such'propertles has not yet ,been made and-

‘ contmgent unhqmdated claim for such habthty, and (3) There__ \ e several hundred addltlonal

.
s

acres that do not contam_resldentl_al properties -that'are con_t_ammated and 1 may- reqmre"cleanup in

order to be developed. A decision Tregarding such .pr_op_ertie‘s has not yet been made and the cost

Ce e

L

of such cleanup is presently undetermined. This claim is therefore filed as a contingent
15
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unliquidated claim for such liability.
41.  The above cost estimates assume that ASARCO shall perform the requlred

response actions. If EPA is required to perform such response actions it will incur costs -

including its indirect costs - significantly in excess of those estimated above.

42.- AS'ARC‘O' is the c’url'ent owner of portions of this Site. See Paragraphs 203 -204
infra.

- 43. - The United States.has, a ll_en with respect to this Site. See Paragraph 205 infra.

- El Paso County Metal Survey Slfe

44.  This site in El Paso County, Texas was prevxously identified in the U.S. Initial

" Proof of Clalm All allegatlons contained therem are mcorporated herein by reference. In that -

Initial Proof of Claim the United States set forth a clarm in the amount of $17,701 074 for costs
plus mterest mcurred through October 31, 2005

45. Thls Supplemental Proof of Claim is ﬁled ina protectlve manner with respect to -

- ASARCO’s obhgatlon to perfon‘n response action pursuant to Administrative Order' In the

Matter of El Paso County Metals Survey Srte ASARCO Inc Respondent Docket No. 6-8-05.

e

I that adm1mstrat1ve order EPA ordered Debtor to inter aha, to. perfonn work assoc1ated w1th

re31dent1al yard cleanups EPA estlmates that 1t will cost Debtor $8, 700 OOO to perform the

remalnmg yard c]eanups o

Encycle Site

46.  ASARCO is liable to the United States under the Resource Cons"ervati.on‘and

3 Recovery Act, as.amended, (“RCRA”) 42 US. C. § 6901 et seq ; and under an adxmmstratlve

order on consent and a consent decree with respect to the famhty located at 5500 Up River Road,

Corpus Chnsn Texas . »
16 -
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| 47. : ‘This l’roof of Claim is filed in a protcctive marther with respect to ASARCO’s
obligations _to'perform closure of certain solid waste units at the facility at the corrclusion of
' operatious, and to perform speciﬁc ,corrective .action at the f'acility. See Paragraph 61 and 62
infra. In Qctober 1999, the United States District Court for the Southern DiStrict of Ter(as .
entéred a.Cons-ent Decree and ordered Debtor, inter alia, to operate its facility in accorclahce with .
RCRA, to take corrective action measures at the facility, to implement a plau for closure of the |
RCRA facxhtres at the plant, and to perform two supplemental environmental pro;ects
- (“Projects”). On August 13, 2004, the Umted States District Court for the Southern Drstnct of
' _ Texas-entereda Stipulation and Order Modifying Consent Decree (“Stipulation”),and ordered
ASARCO ‘ancl another party to com'ply with fixed deadlines for RCRA closure and COrrective
_actio_n at the Encycle facility. As pan of the Stipulatioﬁ, ASARCO committed to completing
_.closure in accordance with the:closure plan by. X

- 48. For protectrve purpose, the Umted States also alleges that to the extent that the

bConsent Decree or Strpulatlon doesnot require- all cleanup requlred by RCRA or CERCLA at the

- Encycle Site, ASARCO is hable for the performance of" all such work as the former

owner/operator orasa person who arranged for the dlsposal of hazardous substances at the Site,

and/or dué to its relat10nsh1p w1th- its subsrdrar_jes.»'_ e s

Omaha Lead Smelter Superfund Site

49, Thrs srte in Omaha, Nebraska was prev1ously ldentrﬁed in the U.S. Initial Proof of

Claim. All allegatrons contained therem are mcorpora ed herem by reference In the Initial

Proof of Claim the Umted States asse_rte_d:a claim fo_r_ ermhursed past costs as_,of Dcc.embcr :
10, 2005 of; at least $47,521,298.l 7 (e_):cCIUdirrg",_ihterp A |
| "50. EPA has, through 'Ju'h,e' 27, '2‘006,' '.ihcu;rred'uur:elmbursed resoOnse costs, not
7
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lnconslstent‘with the NCP, of, at least, $59,044,02‘6..._ EPA Aalso estimates its interest on all costs
-incurred, through ]une 27, 2006, to he $2v,357.,695.
| 51. ASARCOis jointly and severally liable to the United States in the amount of
$61 .’401 721 (plusadditional interest due under 42 U.S.C. § 9607(a)) for such past response costs
and interest.
52.  EPA shall also continue to incur substantia] costs at this Site implementing the

interim ROD EPA estrmates that it will incur $45, OOO 000 in costs in completmg the Interrm

: Remedy

53. . Moreover EPA estimates'that it will cost the jointly and severally liable parties

_ mcludmg ASARCO $5 OOO 000 to; perform the remedial 1nvest1gat10ns and feasrbrhty study

' necessary to select a fmal Record of Decision at the Site.

- 54. EPA estimates that it wrll cost the Jomtly and severally liable parties including

' ASARCO $50 000 000 $150,000,000 to implement a final Record of Decision at the Site.

-55. ASARCO 1s ]omtly and severa]ly hable to the United States for this Site in the

' total amount of between $l61 410, 7l 1- $261,410,71 l (plus additional mterest due under 42

N

- UsC §9607(a)) 3 g o - B

56. ASARCO may also be ordered by 2 court or other authonty found to have :

Junsdlctron to perform remedral response action w1t respect to this Site. ThlS Supplemental

Proof of Clarm is ﬁled ina protectrve manner. wrth respect to any such obhgatlons of ASARCO. :

' See Paragraph 61 mfra._

TesEen -

57 The Murray Smelter Site in Murray, Utah compnses two areas the former

operatronal areas of the Murray Smelter and adjacent Germama Smelter (the “on- facrlrty’

_ . 18 ' :
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portion of the site) and surrounding residential and commercial areas impacted by smelter stack
emissions (the “off-facility” portion of the site).
58.  ASARCO is jointly and severally liable under Section 107(a)(2) of CERCLA, 42

US.C. 96_07(a)(2), because AS_AR_CO and its corporate predecessors are former owner/operators_' _

. of the Site at the timé-of disposal of hazardous substances. *

59. Th1s Supplemental Proof of Clalm is filed.in a protectlve manner w1th respect to

ASARCO s obligation to perform response action pursuant to a 1998 Consent Decree in Umted

= States V. ASA_RCO._Inc.. et al., No. 2:980VQ415B ®. Utah)._ , §@ Paragraph 61 infra. In this

Decree, the United States Distn'ct—Court for the District of Utah ordered Debtor and other 'pa'rties, -

inter alia, to perform the remedlatlon at the Site, pay certam costs, implement institutional

’controls and perfonn the long term operatrons and mamtenance work pursuant to the Consent
Decree. ASARCO has compIeted the remedlal constriiction a.nd is currently requrred to submit

quarterly momtormg and annual reportmg that mcludes specific statlstlcal analyses of ground

e

' water morutormg data untrl performance standards are achleved EPA estimates that it will cost

ASARCO $50 000 per year for ground water momtonng and $75 000 per year for mst1tuttonal

controls to perform the remammg response actlon Ifthe standards are not achleved ASARCO -

must also 1mp1ement: the contmgency aspects of the Record of Decrsron 1ssued for this. Slte

momtonng is in progress. The Consent Decree also requrres ASARCO to perform a contmgenc%y' |

, remedy 1f levels of arsemc in ground water do not sufﬁc1ently decrease over tlme However the

cost of thlS contmgent habrhty s presently undetermmed d thrs clalm is therefore ﬁled asa
contmgent unquuldated claim for 'such' liability.

o

- 60. . As of January 2006, ASARCO is liable to EPA for past costs in the amount of
19
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| $46,998.64 plus interest for unreimbursed response costs, not inconsistent with the NCP, in

accordance with the terms of the 1998 Consent Decree.
) PR(_)TECTIVE FILING FOR INJUNCTIVE/WORK OBLIGATIONS
~ 61. - The United ‘Stetes_ is not required tofilea pr'oof of claim with respect to
ASARCO’e injunct'ive obligations to conrply with work requirementc aﬁsrng under orders of
courts, administrative orders, and otjher environmental regulator}; reouirements imposed by law

that are not claims under 11 US.C. ‘§ 101(5). See, e.g., Paragraphs 3, »1_6, 18, 27-27, 34-38, 40,

- 45,47-48, 54, 56, 59 supra and parergraphs 62, 68, 72-79, 179-1_81, 190-193 infra. See also, e.g.,

Unrted States v. Atlantic Richﬁeld etal, CV O2-35—B1i‘-RFC,‘(D. Mont.) entered August 2002 _

and United States and Texas v. Encycle/Texas and ASARCO, No H-99-1136 (D. Tex.).

ASARCO and any reorganized debtor(s) must comply with such mandatory injunctive and

) regulatory and compliance requirements.  The United States reserves the right to take future

actions to enforce any Asuch'obligations.of ASARCO. While the United States believes that its

vposition will be upheld'b‘y Vt_};e' Court, the United Srates has filed this proof of claim only in

protective fashion with r‘espect“t'o su‘ch obligations and requirements as indicated herein to

protect agamst the possrbrhty that ASARCO will contend that 1t does not need to comply with

N any such. obhgatrons and requrrements and the: Court ﬁnds that 1t is not requlred to do so

Therefore, a protectrve contmgent clarm is. ﬁled in the alternatlve for such obhgatrons and

‘requlrements butvonly in the 'event-that the Court ﬁndsthat such obllgatlons and requrrements are

dischargeable claims under 11 USC § 101(5) rafher';thdn obligations and reqpire'menrs that

. ASARCO, as a debtor—in—possesSionl and as reorganized,-must»comply with. Nothing in this -

Proof of Claim constitutes a waiver of any rights of the United States or an election of remedies

with respect to such rights and-obli gations.

S 20 L
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62. RCRA Compliance and Work Obligations. This Proof of Claim is filed in a
protective manner with respect to ASARCO’s compliance and work obligations under the
-Resource Conservation and Recovery Act (“RCRA”) 42U.S.C. §§ 690l et seq. RCRA
establishes a comprehenswe regulatory program for generators of hazardous waste and for
ovuners and operators of facrlrtles that treat, store, or dlspose of hazardous waste. ASARCC is
‘the owner and operator of RCRA-regulated facilities in: Hayden, AZ; Mission, AZ; Ray, AZ;
Globe, CO; East Helena; 1MT;_ El Paso, TX; Amarillo, TX; Houston, TX; and Tacoma WA, and

- other locations.‘ Pursuant to its authority under RCRA, EPA has promulgated regulations |
applicable to such generators and such owners and operators'of hazardous waste management |
facilities. The federal ﬁCRA implementing regulations are set forth at 40 CF.R. Part 260 et seq.
"Pursuant to Section 3006 of RCRA, 42 U.S.C. § 6926 EPA has authorized vanous States to-

| admlnister various aspects of the hazardous waste management program in such States

Pursuant to Section 3008(a) of RCRA 42 U.S. C § 6928(a) these authorized State hazardous

waste management program are enforceable by EPA " Under RCRA, ASARCO is required inter

alia, to operate in, compliance w1th RCRA regulatory requirements ‘implement closure and post-

; c]osure work and c .ectlve actlon work and perform any necessary actlon wrth respect to any

" imminent and subs ant1a1 endangerment to health or the env1ronment, see, e.g., 42 US. C §§
6924, 6928, 6973 as required by RCRA and/or. RCRA permits Consent Decrees or
Administrative Orders- EPA and ASARCO have ente’red 'mto RCRA Consent Decrees w1th

regard to the Encycle El Paso and East Helena Facrhties ASARCO is liable. for mJunctive and

: comphance obligatlons that 1t is required to performiunder RCRA, RCRA permits, and al] work

: requirements under RCRA penmts consent decrees and admmlstrative orders. It is the posxtion

L

of the United States that a proof of claim is not required to be filed for 1n]unctive comphance
21
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and regulatory obligations and requirements': under RCRA. See Paragraph 61 supra.
ADDITIONAL CERCLA-CLAIMS BY EPA FOR RE:SPONSE COSTS
63. ASARCO-is liable under CERCLA to reimburse the United States for the costs

(plus interest due under 42 U.S.C.:§ 9607(a)) of actions taken or to be taken by the United States
| in -response to releas:es and threatened release of hazardous substances at the Sites set forth in
paragraphs 64 to 149 below. Each of these Sltes is a facility within the meaning of CERCLA
There have been releases or threats of releases of hazardous substances at each of the Sltes
: IResponse costs have been and w1ll be incurred by EPA at each of the Sltes not inconsistent w1th
| the National Contingency Plan promulgated pursuant to Section 105 of CERCLA 42 U. S C.§
9605, and sét forth at 40 C.F.R. § 300, as amended. Other potentlally responsible parties may
along' with ASARCC also be jointly and severally liable to the United States under CERCLA

with respect to some of the Sltes

Big vaer Mine Tai lmgs and Federal Mme Talhngs Slte

64. The F ‘ederal Mme Tanlmgs Site is one of the mine waste sntes w1thm the St.
Francois County Mlnmg Area The Federal Mine Talhngs Slte 1S located mn and around St. Joe
State Park near the Clty of Park Hllls in St Francms County, stsoun

' 65 A The B1g RlVCI' Mme Tallmgs Slte isa separate Slte in St Francois County and : |
" was added to the Natronal Pnormes List ( ‘NPL”) on October 14, 1992
66 ASARCO’s corporate predecessor Federal Lead Co., prev1ously owned and
: operated lead mmmg and mlllmg operauons at the Federal Mme Taxlmgs Site, Durmg this trme

- r\}:-

-penod the Federal Lead Co. drsposed of 1 rmmng and mllhng wastes mcludmg hazardous
substances at the Federal Mine Tallmgs Site by pump_mg;mrn‘e and.mlll tailings across the site.

| Migration of mine waste including'hazardou_s substances from the F ederal Mine Tailings Site has
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occurred via wind erosion, storm water .r'_lmoff, and mechanicat r‘neans such as hauling or trackl
out. Mine waste including haa_ardous substances from the Federal Mine Tailings Site has
rni_grated to’résidential_yards, surface waters and sediments, which are being addressed as part of
the Big River area-wide rerhedial and removal activities.

67. ASARCO is jointly and severally lrable at these Sites under Section 107(a) of
CERCLA, 42 U.s. C 9607(a) because ASARCO is a former owner/operator of the Federal Mme
Tailings facrllty at the time of dlsposal of hazardous substances, and/or is a person who arranged B
‘- for disPOSal ofa hazardous substance at the Si‘te. |

' 68. ‘. AS_ARCO, The Doe Rur_x Resources Corporation, and the State of Missouri are
parties to an Adrninistrative Order on Consent-(“AOC”) Docket No. VII—97-F—OO-09- with EPA
to conduct an Engmeermg Evaluatlon/Cost Analysrs (“EE/CA”) for the Federal Site. In
| addmon ASARCO and Doe Run are partres to an AOC, Docket No. VII-97- F-0002 with EPA
that requrres them to conduct a Remedlal Investrgatron and F easrblllty Study (“RI/FS”) :
addressmg 1mpacts ﬁ'om all of the plles in St. Francors County to soil, surface water and

: sedlment See Paragraph 61 g . In addrtlon Doe Run i xs a party to an AOC Docket No. -

o CERCLA-7 2004-0167 requmng Doe Run to address resrdentra] yards w1th elevated lead Ievels

v

- around prles in St Francors County

69. EPA has mcurred unrelmbursed response costs not mconsrstent with the NCP
.through June 10 2006 at the Federal Mme Tarhngs Slte of approxrmately $238 321 -
70. EPA estimates that it wrll in the’ future incur response costs at the Federal Mme
Talhngs Site related to the. covermg theexposed talllngs and stablhzmg the talllngs that have

washed past the tallmgs dam in the amount of $8 OOO ,000. -

71. EPA has incurred unrelmbursed response costs, related to the area-wide remedial
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and removal activrttes, not inconsiste’nt'with the NCP, through June 10, 2006 at the Big River
Mine Tailtngs Site of approximately $936,750.- -

72..  EPA estir'nates that it wi'll in the future incur response costs at the Big River Mine .
Tailings Mine Site related to the‘re_rned;iation of residential yards, surface waters and sediments
in the amount of $10, 7000 000 - $20,000,000. |

73. ASARCOis )omtly and severa]ly liable to the United States for these Sites in the

. above stated amounts (plus mterest due under 42 US.C. § 9607(a)) These amounts do not

: mclude the AOCs referred to above with whrch ASARCO is also requrred to comply

Cherokee Countv Superfund Slte ' ‘ N

4. T_hrs site located in Kansas was previously identified in the U.S. Initial Proof of

Claim. All aile'gations contained therein are incorporated herein by reference. In that Initial -

- Proof of Claim th‘e‘ United States set forth a claim in the amount of $27,373 for response costs -

incurred through J; anuary 18, 2006

75. jj Infaddltlor(r to the response costs 1dent1ﬁed in the U S Imtlal Proof of Claim, as to

- the Baxter Spnngs (OU3) and the Treece (OU4) sub51tes for response actions to surficial wastes -

at the Baxter Spnngs and Treece subsrtes and 1mpacted sedlments wrthm Tar Creek EPA -

estimates that 1t has mcurred or will incur addltlonal and future response costs not 1ncon51stent

wo il

w1th the NCP in: the amount of $8 000 000

s _76.". In addrtlon to the response costs 1dent1ﬁed in the U S Imtral Proof of Clarm asto

~ the Spnng Rlver (0U2) sub51te for stream and tnbutary and other dredgmg at pomts at and
: below ASARCO’s 1n1t1al c_onnectlon w1th_ affected waters,-EPA estxm_ates that it has incurred or
will incur substantial ad'ditional'and future response costs, not inconSistent with the NCP, at the

Site. Numerous inVeStigations and related estimates related to the costs of cleanup stream,
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tributary and lake dre;dging are ongoing and have b_een pr(wided and will.be to ASARCO.
Those costs are gener-ally applicable to the potential costs at this subsite. Howe'ver; the cost of
this liability is presently undeterrnined and thrs claim is therefor ﬁled asa contingent
unliqurdated claim for such hablhty |

77. ASARCO is }orntly and severally liable to the Umted States for this Site (plus

- interest due under 42 U S.C. § 9607(a)).

Circle Smeltmg Site

78. Crrcle Smeltmg isa former zinc smelter owned and operated by ASARCO

between 1904 and 1994 which produced, inter alia, large quantrties of zinc s]ag contammg lead

'.and other metals that were spread over the smelter facility and other areas of the Village of
. Beckemeyer Illrnors In 1997, ASARCO srgned an admrmstratrve order on consent to excavate
res1dential and mumcipal contammated soils to a sorl reposrtory located on the smelter site. In
i ZQQI; a prospe_ctive .p_ur_chaser agreement was signed and apart of the Smelter site is now bemg

g \rel_i_s,ed. ASARCO remams the owner of part of the srnel:ter;prrfopert_y, including the contaminated

3

4.

79. In 2002 ASARCO defaulted under the admrmstrative order and work at the Site

. stopped EPA took oq ‘r'work at the Site between 2002 and“‘20()5 Some of EPA’s work dunng "

: .thls penod was funded by momes provrded from the ASARCO Enwronmental Trust ASARCO

- signeda modlﬁcatlon to the onglnal admlmstratlve order in 2005 wherein 1t agreed to perform

the removal work | usmg funds from -the consent decree s_i_tru_st fund. All remox_{_al work is on

bR
L

»”: e

80. ASARCO is Jomtly and severally hable to the Umted States under CERCLA with -

respect to the Clrcle.Smelting Site because (a) it is the owner of a portion of the Site, and (b) it
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was the owner of a portion of the Sjte at the time of disposal of hazardous substances and (c) it
' has obligations under the AOC.  See Paragraph 61 supra. |
81. EPA has incurred $8,008,637.50 in unreirnbursed res'ponse costs (including
interest).not "incOnsistent-with‘the-i NCP between February 1, 2003 and June 30, 2006.
82. ASARCOis Jomtly and severally liable to the Umted States for this Site in the
- amount of $8 008,637.50 (plus interest due under 42 U.S.C. § 9607(a)).
83.  Removal work is currently being conducted by ASARCO using rrionies from the K
- ASARCO Environmental_ Trhst. This work is scheduled to be eompleted in2006. If the work is
. npt’cornpleted in;;2006',; additional ,hmds' will be necessary to ﬁnish uncompleted work. Finaily,
_ continujng.operazi‘_tion.fand maintenance of the soil reposito_ry on the former sr_nelter property
' pr'-esentiy owhe'd;h'y ASARCO wili be necessary AsSuming ASARCO completes the work
removal work n 2006 EPA estlmates that ASARCO will in the future incur response costs at
‘, the Site for operatrons an mamtenance as to the property it owns in the amount of $5,000 per
. yem..' g . : . :
84.. : ASARCO is the c_uhent- owner of portrons of this Site. See Paragraphs 203A-204 o

!

.,.fr

. Federated Metals Slte (Houston)

85. The 51te is located in Houston Texas The s1te is bound on the north by the -

' Umon Pacrﬁc Rarlroad on the west by Interstate” 610 and on the south bya drked area formerly
used for. the drsposal of sh1p channel dredgmgs The former Federated Metalsplant received

i - wastes from the productlon of nonferrous alloys The pnmary waste generated ‘was magnesxum
slag. During p]ant operattons, the magnesmm dross was placed in waste plles throughout the

' facnhty after gomg through the metal recovery process Other wastes on-site 1nclude spend
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graphite anodes; refractory bn'c]rs, asbestos material, rusted empty drums, and rubber rings. “The
site was also used as a disposal site for dross that contains the paturally occun'ing radioactiye
isotopes thorium 228, 230 and 2@2 The thorium affected dross was apparently generated as a
waste material m the ;)roduction of magnesium anodes for cathodic protection systems. :

86, The .State of Texas has indicated that it intends to pursue remediation at this Site.

ASARCO has entered into agreements with the State of Texas to perform \;vork associated with

the contamination at this Site. (In'the Matter of the Site Kndwn as Federated Metals State

- Superfund Site: agreements dated 6/30/93 and 12/1/99.) Elther directly or due to its relatlonshlp

with Federated Meta]s ASARCO 1s a former owner/operator of the Site.

87. Thrs SUpplemental Proof of Claim is filed in a protectrve manner with respect to

" any such obhgatlons of ASARCO should the State refer the srte to the EPA and Debtor or any

o subsrdrary debtor does ot perform the clean up of the site. EPA refers to the proofs of claim

AT

filed by Texas.

88. Due to 1ts relatronshlp w1th Federated Metals, Inc., ASARCO is the current.owner

—of the Site. See paragraphs 203-204 mﬁa

89. Although ASARCO is liable for future work at thrs Srte, the cost of such hablllty

is presently undetermmed and thls clalm is therefor ﬁled as a contmgent unhqurdated clarm for

RS

such liability.

90.  This s1te m Denver Colorado was prevrously 1dent1ﬁed in the U S Imtral Proof of
Claim. All allegations contamed therem are mcorporated herem by reference In that Initial
Proof of Clarm the Umted States set forth a c1a1m in the amount of $29 607 for response costs

incurred between February 1, 2003 and December 31, 2005. The Umted States hereby updates
27
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the past costs incurred to be $66,283.

91.  ASARCO is the current owner of portions of this Site. See Paragraphs 203-204

92.  The Umted States has a lien with respect to this Slte See Paragraph 205 mﬁa

93. I addmon to the response costs 1dent1ﬁed in the U. S. Imtral Proof of Clarm EPA-

estimates that additional and future work at the Site at pomons of the Site not owned by

| ‘ASARCO wlll be $4,000,000._- The work_requrred on the portrons of the Site not owned by

i ASARCO 1s that work requrred to complete the remedy in OU3 whrch mcludes samphng and if

necessary further remediation of commercral and industrial properties.

94, The United States estimates that additional and future work at portions of the Site
owtid by AsARco' twill be $10,000,000. That portion of the work s the work set forth for
OUs 1,2 and 4. | -

95. ASARCO 1s. lrable to the Unrted States for thrs Srte in the total amount of
$14, 066 283 (plus mterest due under 42US.C. § 9607(a)) |

Ha den Faclh

96. ASARCO is the owner and operator of the Hayden Slte in Arizona. The S I

' operatrons at Hayden mclude a crusher a concentrator an overhead conveyor an actrve smelter

"i
L

'an inactive smelter property wrth tarlmgs prles and other nearby propertres in Hayden and

(X0 : s

kaelman Arrzona Hayden is located near the mtersectron of Hrghway 177 and Route 71,
approxrmately 100 mrles southeast of Phoenrx and 52 mlles northeast of Tucson
97. ASARCO is. hable to the Umted States under CERCLA wrth respect to the

Hayden Site because (a) it is the’ owner/operator of a portron of the Srte and (b) was the

owner/operator of a portron of the Srte at the time of drsposal of hazardous substances. -

28

Exhibit E

ER-0086




B

- Case 6:98-cv-00003—CCL Document 10-6  Filed 03/05/10 Page 30 of 5A9
98.  ASARCO is the current owner of portions of this Site.. See Paragraphs 203-204

" 99. EPA has incurred response costs, not inconsistent with the NCP, through June 1,

2006 at this Site of at least $2,554,058.

. 100. EPA has recelved relmbursement for some but not all of those costs from the
ASARCO Envrronmental Trust. The exact accounting of how much of the costs incurred by

EPA through June 1, 2006, shall be reduced by payments ﬁ'om the ASARCO Environmental

: Trust is not complete Asa result ASARCO is liable to the United States under CERCLA for

. $2 554, 058 mlnus any proceeds from the ASARCO Envrronmental Trust that are properly

apphed to such costs EPA beheves that the past cost claim shall be reduced by at least
$1,000, 000 as a result of payments from the ASARCO Environmental Trust

3 lOl . As to further costs, the contract costs of remedial : 1nvest1gat10n over a three year
penod are estlmated at approxxmately $1 468 million. Subtractmg amounts already spent and

=Y

funds provrded to the Hayden Specral Account for expendlture on the remedral mvestrgatlon in

: 2006 EPA antlcrpates that 1t w1ll incur, at least $4OO 000 for the remedial investigation in 2007..

._ 102.A EPA has not yet determmed what cleanup levels are appropnate, the number of

yards whlch wrll need to be addressed or the costs of each cleanup Recogmzmg all these

BN

uncertamtles, the_ range of costs for c_leanup of resrdenhal yards could be as_low. as $150,000 or
as hlgh as $1, 500 000

103. ASARCO is Jomtly and severally llable to the Umted States under CERCLA with

respect to the Hayden Site because it is the owner/operator of a portlon of the S1te i the total

~ amount of at least $2, 104 000 - $3 454,000 whlch does not 1nclude 1ts potentlal future hab111ty

for cleanup on the non-re51dent1al property 1t owns;
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.104. This site near.Prichard', Idaho was previously identiﬁed in the U.S. Initial Proof of

' Claim. "All allegations contained therein are incorporated herein by reference. In that Initial
Proof of Claim the Umted States set forth a claim in the amount of $116,539 for response costs

, mcurred through December 21, 2005

105. EPA a]so mcorporates paragraphs 175-178 below and joins m the estimate of

-future costs presented by USDA.

i -

‘Jasper County Superfund Srte o

!
106. ASARCO is llable 16 the United States under CERCLA with respect to the J asper

“County Superfund Site which is l'ocated in southwestern Missouri and is about 270 square‘ mlles

in size.

107.. The Srte 1s dlvrded mto five separate operab]e units (OUs) for clean up including

g Wastes 'OU-Z Smelter Waste Residential Yards; OU-3 Mme Waste

[ATEg S €

: fResrdentral Yardsx ouU.

mills at the tlme of drsposal of hazardous substances?atntheasne . "-": o

110. OU—] mcludes surface water and sedlments cleanups in certam tnbutanes and
30
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surface mlmng waste cleanups EPA estimates that 1t may cost EI;A or the Jomtly and several]y
' Chable parties approxrmately $60 mllhon to perform the requlred work at oul. However, EPA
| does not claim that ASARCO is jointly and severally liable for all costs of cle_anup associ;ted
with the OU-1 cleanups Based on;EPA estimates, ASARCO'S total response costs liability for
QU future costs is, at least $18,490,000, |
111 OU~5 includes surfaECC water and sediment cleanups in the Spring River
" Watershed. EPA estimates that ap;f)roxi'mately 120,000 linear feet .of this stream cleanup is

' ‘downstream from ASARCO’s former proberties. Based on EPA est_imates,- ASARCO'-st.o_tul
_ Tesponse costs liability for OU-5 ﬁ1t11/re costs associated with that 120,0700 linear feet is, at least
' $9,600,000. |
112.  EPA also estimates that there Willi be vadditional costs associated with the cleanups
AY at Qus 1 und 5 and estimate those costs to be $4,4_94,400. |
’1.13. Thus ASARCO’s liability for OUs 1 and 5 for thlS Site is the total amount of
$32 584 400 (plus mterest due under 42US.C. § 9607(a))

Madison Countv Sxte

' 1'14. The Madlson County Mines Site 1 1s located in Madxson County Mlssoun The

Clty of Fredencktown is centrally located in the county approx1mate1y 85 mlles south of St
Louis. There are approxrrnately 1 700 smgle famrly homes in Fredencktown Hlstonc mlmng

.

- areas surround the c1ty o

11 5 The Madxson County Site mcludes a number of talhngs and chat pxles one of
' Wthh is known as the Catherme Mme subsrte Waste has mlgrated from the piles via wind
erosion, water eros;on and mechamcal movement w1th1n Madi son County and the C1ty of
Frederxcktown The hnulmg of chat and tailings occurred and mine waste was used in the yards,
31 - | . _
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_ driveways, and on the city’s streéts.: These practices have resulted in residential properties with

levels of lead exceeding EPA’s time-critical removal level of 1,200 ppm.

116. The CatherineMin_e subsite is currently owned by Delta Asphalt Co. but was

previously owned and operated by ASARCO or its corporate predecessors. ASARCO is jointly :

‘ ‘an'd severally liable at this Site under Section 107(a) of CERCLA, 42 U.S.C. 9607(a), because

‘AS‘ARCO isa former owner/operator of the facility at the time of disposal of ha_zardous

suhstances at the Site and/oris a person who arranged for disposal of a hazardous substance at .

-~ the Site.

117. Currently; EPA has fund lead activities ongoing, which include ti'me-cn't.icalv

removal actions to address contaminated residential yards within and around Fredericktown, and

-_ remedialtinvestigation activities to determine the nature and extent of soil, surface water,
: sedlment and groundwater contamination.; The Catherme Mine subsite includes EPA’s soil
' rcposrtory, whxch contams lead contammated sorls excavated from resrdentlal yards pursuant to

EPA’s removal actwmes The Madlson County Mmes Slte was added to the NPL on September

1 1_8; EPA has mcurred response costs not consrstent w1th the NCP through June 10

). BT

‘ 119, EPA estlmates that it wr]l in the future incur addmonal response costs at the -

- Madison County Site related to fmther mvestlgatlons, remedlatlon of re31dent1al yards, surface -

waters and sedlments stablhzatlon of piles, and reposrtory constructxon costs not inconsistent

W1th the NCP at the Madlson County Site in the amount of $35 946, 986

120. ASARCO is Jomtly and several]y hable to the Umted States for thrs Site for the .

" above referenced costs (plus mterest due under 42 U S.C. § 9607(a))
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: Newton County S_u‘perfund Site

121. The Newton County Mine Tailings Site is located in'Newton County, Missouri

: an_d is a portion of the Tri-State Mining District located in Kansas, Missouri and Oklahoma,

which was once the largest lead and zinc mining area in the world. The S_ite is listed on the

National Priorities"Li'St (“NPL”). This Site is located directtj; south of thie Jasper County

Superfund Site The site currently consists of six former mining subdistricts Granby, Spring

City-Spurgeon, Diamond, Wentworth, Stark Crty and the J asper County Overlap

122. ASARCO is the corporate successor to the Federa] Mrnmg & Smelting Company

»(“Federal") bya 1953 merger Federal owned and mlned or leased for mining, extensrve tracts

. of land within the Granby and Spring City/Spurgeon Subdlstncts Federal operadted w1th1n these

subdrstncts mtermrttently between 1926 and 1944. Dunng Federal’s ownership.or operatlon

, hazardous substances were released to the ground water and soils w1thm the Granby and Spring

. Crty/Spurgeon Subdistricts.

123. ASARCO is liable at these two subdrstrrcts under Sectron 107(a)(2) of CERCLA

A . i 42U. S. C 9607(a)(2) because ASARCO isa former owner/operator of the fac1hty at the tlme of '

' dispos'al of haz‘a‘rdous substances atfthe Srte

'_12.4. ‘EPA estrmates that it has or will i in the future mcur response costs not

| mconsrstent with the NCP at the Granby Subdrstrlct m the amount of $l 95 8 564 ThlS work

 includes samplmg, provxsron of bottled water, remedratron of mine tarhng prles and oversr ght of

1nsta]latron of the water system. ASARCO is Jomtly and severally hable to the Umted States for‘ '

- this Srte for these costs (p]us interest due under 42 U S.C.. § 9607(a))

125 EPA estimates that it has or will in the future incur response costs, not
inconsistent with the NCP, at the Spring City/Spurgeon Subdistrict in the amount of $1,5 822245.
33
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This work»includes remediation of mine tailings p'ilesand»installation of a water system to areas
where residential water-supply wells were impacted by groundwater that was contaminated by
ASARCO’S orits predecessors operations ASARCO’ is jointly and severally liable to the
United States for this Site for these costs (plus interest due under 42 U.S.C. § 9607(a)) ,

Rlchardson Flat Tallmgs Site, Park Clg, Utah

126. The Rlchards_on Flat Tallmgs Site is approximately three and one half miles

- northeast of Park City, in Smit’Cou’nty, Utah. Richardson Flat is a former mine tailings’

' impoundment It ‘coverslapproximately 160 acres immediately southeast of the junction of U.S.

Hrghway 40 and Utah nghway 248 Park Crty Ventures was a Utah partnershlp formed by

. ASARCO’s predecessor Amerlcan Smeltmg and Refining Company, and Anaconda Company, a

predecessor of the‘Atlantrc RJchﬁeld Company. Park City Ventures conducted mining and

) mlllmg act1v1t1es and used Rlchardson Flatasa depos1tory for mill talhngs from 1970 until 1979

127 - ASARCO is Jomtly and severally lrable under Section 107(a)(2) of CERCLA 42

US.C. 9607(a)(2) because ASARCO isa former owner/operator of the facility at the time of

\ disposal of hazardo'us-.substances at the Site.

x

128 EPA 1ssued a Record of Decrs1on (ROD) in: July 2005 provrdmg for removmg

contammated sedlments from the nearby wetlands covermg contammated sedtments i the

_d1vers1on dltch, cappmg the tarlmgs rmpoundment w1th clean‘ﬁll and the 1mpos1t10n of deed

resmctlons on future land and groundwater use at Rlchardson F lat

129.’ ASARCO is hable to EPA for unrelmbursed response costs of approxrmately

» $607 OOO (plus mterest due under 2U: S C.. § 9607(a)) for srte assessment work.

Stephenson Bennett Mme Site
130. Thts site in Dona Ana County, New Mexrco was prevrously identified in the U.S.
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Initial Proof of Claim.- Al} allegations contained therein are incorporated herein by reference. In
that Initial Proof of Claim the Unite_d States set forth a claim in the amount of $791;221 for past
response costs pllus-interest.
Tar C_reek Site.

131.  The 40—squareeinile Tar Creek Supeffund Site consists of the areas of Ottawa

County, Oklahoma, that have been contaminated by mining waste generated by lead and zinc

- mining that began in the late 1800's and ceased in about 1970. Ottawa County is located in
- northeastern Oklahoma on the Kansas and Missouri borders. The principal on-Site cities located -

» in the rnining area include _chher, Cardin, Commerce, Quapaw, and North Miami.

132, ASARCO is the corporate successor to Federal Mining and Smelting Company
(“Federal”). Federal conducted mini-ng or milling operations on some or all of eleven Oitawa
County propertxes that were part of the Site, at various txmes during the penod from 191 8 to

about 1952. Dunng those operatlons Federal dumped or spllled lead cadmlum and zmc-

: contam;nated chat and other- talhn_gs on the Site in chat_prles or tailings ponds. Federal’s |

opefatiOns also emitted contaminated tailingsv onto OU2 and OU4 as wind-bome dust and on
OU5 as waterbome sedlment durmg mmmg and m1111ng operatlons '

1'33. ASARCO is Jomtly and severally hab]e under Sectlon 107(a)(2) of CERCLA 42 '

- US.C. 9607(a)(2) at OU2 OU4 and 0U5 because it is a fonner owner/operator ofa fa0111ty at

the time of disposal of hazardous substances at the facxllty within the meanmg of 42 U.S. C §

9607(a)(2).

\\.

'134 EPA has incurred response costs, not mconsxstent w1th the NCP, totalmg
approxnmately, $154,458,203 at OU2 OU4 and OUS as of June 30, 2006.

135. The fol]owmg summar_tzes EPA’s respo'nse actions at OU2, OU4, and OUS5:
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a QU2 -0U2is generally the residential areas of the Site. Residents,

especially children, were directl‘yvéxposed to contaminated mine and mill tailings in residential

~ yard soil in'the OU2 area. In the m1d 19907, about 21 percent of the children living in OU2

were found to have elevated blood lead levels. In response, begmnmg in 1994, EPA began

* sampling soils at day care facilities, school yards, athletic fields, playgrounds and other areas

- where children tend to congregate. EPA later expanded its sampling activity to include all

/

residential areas of the Site. Usingits remova_l action authority, beginning in 1995, EPA began to

. excavate lead- and cadrhium-contatninated soil in residential areas. Concurrently, EPA began a

Decision (ROD) ‘memorrahzmg its selectlon_ ofa remedy,to address contammated soil in the
residential areas of Operab]e Unit 2 Under the. removal actions and under the Operable Unit 2
ROD, EPA has excavated lead- contaminated soil at approxrmately 2 150 homes and properties.

Smce EPA has undertaken the action to address contammated soil in Operable Unit 2 blood lead

» leve]s in Site children have decreased dramatrcally and are now close to nat10na1 averages The

ou2 response action is almost. complete and addltlonal costs should not exceed $5.1 mrlhon

- EPA has 1ncurred OU2 response costs of approx1mately $l34 472 935 as-of June 30, 2006.

' b OU4 OU4 generally means contammated parts of the Srte (both urban

and rural) that are not presently used for reSIdentlal purposes or whxch are sparsely used for

' resrdentral purposes EPA has just completed its RI/FS for 0U4 and 1s prepanng a proposed

plan of action for pubhc comment EPA cannot be- sure of the cost of the response actron for -
OU4 untrl the Natlonal Contmgency Plan remedy selectlon,process is complete but EPA
prolects that costs w11] be between- $122 000; 000 and $328 000 000 Unrelmbursed costs
incurred for OU4 as of June 30, 2006, are approx1mate]y $9 405, 163
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c. 0OUs - OUS addresses contaminated sediments in Tar Creek (here '
B meaning the stream) from the pomt at whrch Lytle Creek enters Tar Creek down to the
lake head delta at Grand Lake. 0U5 also includes contammated sedrments in Elm Creek from . E
its origin near the Kansas border to its convergence with the Neo_sho River. EPA’s |
investigations of OU5 are preliminary, and the cost of the OUS liability is presently
undetermined and this claim, for future Oous costs, is therefor filed as a contingent unliquidated
* claim for such liability. Costs incun'ed for OUS as of J uvnev30; 2006, are 'approxrfmately_" ’
*.866,597.00 | |
13'6.. As drscussed above, EPA shall incur 'sub_stantial additio_na].costs in perfbrmtng
further'response actions at QU2, OU4 and OUS. At 0U4 the\additl;onal costs will. generally be
' incurred to ad.dress th:e'__ten.s of millions of cubic yar'ds'iof mining waste that remain on the site in
chat piles and ,tailinggbonds. At 'O:US' additional costs may be lincturred to address contaminated
sediment in the stream beds descnbed above | |

137... EPA does note that to the extent 1t performs ﬁthher work at OUS such work

would hkely be work: that is also the subject of the natural resource damage clarm that is being

~ »made 1n thls action by'the United States Department of the Intenor and the performance of such

' work may have the effect of reducmg the amount of restoratlon work and damages asserted by

the Department of the Intenor inits proof of clalm

- ~,r:

13_8.:. ASARCO is Jomtly and severally 11able to the Umted States for past and future

’costs this Slte as 1dent1ﬁed above (plus mterest due under 42 U S C.§ 9607(a))

\

| -_Taylor Sgnngs - '5

1'39.‘ ' The ASARCO Taylor Springs Slte 1s located 1n the Vlllage.of Taylor Springs,
Montgomery County, Ilhnors and consrsts of approxrmately 673 acres, of which 303 acres are
| 37 | | |
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wooded, 189 acres are used for agriculmre and the remaining 181 acres comprise the former and
current site operations area. There are several lakes located on the northwest edge of the siteas
well as drainage routes that flow through a series of wetlands and into the Middle Fork of Shoal
Creek. Large quantrtles of zinc slag contarmng lead and other metals that were spread over the
smelter facrhty, residential and mumcrpal areas of Taylor Spnngs llinots.

140. ‘ASARCO purchased the site operations area and surrounding property from

American Zinc Lead and Smelting’(:?ompany (now Blue Tee Corp.) in 1971 and operated the

- facility. ASARCO maintains ownership of the site operations area and portions of the

surrounding property. The site was Eproposed'for‘ the NPL in April 2006. EPA is conducting a
removal action that involves a d_eterrninatlon of the extent, if any, of high concentrations of lead
in residential an'd‘municipal soils frc}rn slag in Taylor Springs and expects to commence RUFS

141‘. EPA has mcurred $174 155 57 as of June 30 2006 in unrermbursed response
costs not inconsrstent wr-th. the NCPT‘

- 142, EPA has only recently become 1nvolved at thls Srte and the nature and extent of

the contammatlon is strll under 1nvest1gat10n Total future costs at the Srte are estimated to be

.=

between $9, 000? 000 and $38 000,000 dependmg on the volume- of sorls needmg to be excavated
and whether they w1ll be dlsposed of on the smelter facrhty or off-srte A srgmﬁcant portlon of
these cleanup actlvrtles w1ll be on property owned by ASARCO

143. ASARCO 1s hable to the Umted States under Sectlon 107 of CERCLA wrth

s

. respect to.the Taylor Springs Site because (a) 1t is.the owner of a portron of the Site and (b) was

the owner of a portron of the Site at the time of drsposal of hazardous substances
: 144'. - ASARCO is the current.owner of portlons o_f this Site. See Paragraphs 203-204
38 |
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infra.
145. ASARCO is jointly and severally liable to the United States for this Srte in an

amount between $9,174,155 and $38,174,155.

" Vasquez Blvd./ln‘terstate -70 Sunerfund Site

: 146. This site ini Denver Colorado was prevrously 1dent1ﬁed in the U.S. Initial Proof

‘of Claim. All allegatlons contamed therem are mcorporated herein by reference In that Initial

~ Proof of Claim, the United States set fortha claim in the amount of $347,176 for past response

costs, plus interest.

147. In addition, EPA has incurred unreimbursed past costs for work on the OU1 " ‘

portion of the Site in the amount of $122,305.

| 148. 1}1 addition to the costs identified in the U.S. Initial Proof of Claim, EPA

: 'estlmates that addmonal and future'work at the Site will be $2, 970 OOO Thxs work will include

the conclusron of the RI/FS for and the 1mplementatron of the response actlons selected for OU2.

' 14:9. ASARCO is hiable to the Umted States’ under Sectlon 107 of CERCLA w1th

-

_ respect to thrs Srte because 1t was the owner of a portlon of the Site at the time of disposal of

- . hazardous substances ASARCO is Jomtly and severally hable to the Umted States for this Site

as-in the. total amount of $3 439 481 (plus mterest due under 42 U S C § 9607(a))
CERCLA LIABILITIES TO THE DEPARTNIENT OF AGRICULTURE
1_50. ASARCO is hable under CERCLA 10 relmburse the Umted States for the costs

(plus interest due under 42 U. S.C. § 9607(a)) of actlons taken or to be taken by the Umted States

" in response to releases and threatened release of hazardous substances at the Sites set forth in

paragraphs 151 to 194 below. Each of these Sntes isa facﬂrty wrthm the meanmg of CERCLA
There: have been releases or threats of releases of hazardous substances at each of the Sltes
39
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Response costs have been and will bé incurred by the United:‘States Departrnen_t'of Agriculture_
or other agencies of the United States at éach of the Sités not inconsistent with the National
Contmgency Plan promulgated pursuant to Sectron 105 of CERCLA 42US.C. § 9605, and set_
forth at 40 C.F.R. § 300, as amended
Azurite Mine Site

151, Thi‘s.si.te in 'W-hatcorgn County, Washington, was previoust)} identiﬁed in the US
Initial Proof of C]aiin. All allegations contained therein are incorporated herein by reference. In
- that Initial Proof of Claim, the Umted States set forth a claim in the amount. of $219,410 for
: response costs incurred through November 30 2005. |

1‘52. In addition to the costs identified in the U.S. Initial Proof of Claim, the USDA has .
mcurred additional past response costs of $10, 063 75.

153.  Because the: EE/CA for this Site has not been completed the cost of the USDA’s
future response actions. onsxte is uncertam However, in addition to the costs 1dent1ﬁed in the
: .U S Initial Proof of Clalrn the USDA estimates that addmonal and future work at the Site will
cost $15, OOO OOO The future work for the site requlres road 1mprovements/constructlon to .,
: 'access the.: slte and exther removmg the hazardous substances for off-s1te disposal or constructlon
of an on-sne mmeawaste rep051tory, and long-term operatton and mamtenance costs

15;}._ : ASARCO 18 jomtly and scverally hable to the Umted States for this Slte in the
~ total amount of $15 229 473 (plus mterest due under 42 U.S. C § 9607(a))

Black Pme Mme Slte :

155. Thrs site near Phrlhpsburg, Montana was prev1ously 1dent1ﬁed 1in the U.S. Initial

Proof of Claim. All allegatrons contained. therem are mcorporated herein by reférence.’
156. . In the U.S: Initial Proof of Claim the United States asserted a past cost claim of
40
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- $21,500, for costs incurred through September 30, 2005. The United States hereby withdraws

" future work at the Site will cost $1 88,016. The response action would consist of: 1) excavating

total amount of $1'88,016 (plus interest due under 4_2 U.S.C. § 9607(a)).

" Combination Mitie Site

. Inltlal Proof of Clalm the Unlted States set forth a claim i m the amount of $3l 712 for response
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that clair.
157. Because the EE/CA for this Site has not heen completed, the cost of USDA ’s

future response actions onsite is uncertain. However, the USDA ¢stimates that additional and

heavy metal laden soils on National Forest Service lands onsite; 2) hauling these contaminated
soils to a constructed repository for internment' 3) replacing the contaminated soils with clean
fill; and 4) Forest Servwe over51ght of the project contractor

 158.  ASARCOis jomtly and severally hable to the Umted States for this Srte in the , ' !

159.. Thrs site near Phillip’sburg, Montana- was preViously ’identiﬁed in the U.S. Initial

Proof of Clalm All al]egattons contamed therem are mcorporated herem by reférence. In that

T costs mcurred through December 21 2005.

160.4’ Because the EE/CA for this Sxte has not been completed the cost:of USDA’s

: »future response actlons onsrte 1s uncertam However in addmon to the costs 1dent1ﬁed n the
. US: Imtlal Proof* of Claun USDA estrmates that addrtronal and ﬁ]ture work on i the USDA

- portions of the Srte mcludmg the preparatron of an EE/CA for the Site and the 1mplementatlon .

of all necessary response: actrons to protect the pubhc health and the envrronment will be:

, approx_rmately $510,325. The response action wou‘l__d 'con__s‘_l_st of: 1), e'xcavatmg heavy metal laden -

tailings located in pock'ets' along the stream bank of the Lower thlow Creek draina.ge;. 2)

haulingthese contaminated‘tail'ings toa constructed reposi-tory for intemment; 3) reconstructing
41 .
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the stream bank area; and 4) ForestService oversight of the project contractor.

161.  ASARCO is jointly and-Severally lable to thie United States for this Site in the

- total amount of $542,037 (plus interest due under 42 US.C. § 9607(a)). '

Flux Mine Site

- 162.  This site near P_atagonia, Arizona, was _previously identiﬁed in the U.S. Initial

- Proof of Claim. All al]egatiOns con_tained‘therein are incorporated herein by reference. In that

Initial Proof of Claim, the United States set forth a claim in the amount of $10,575 for response |

" costs 1ncurred through December 22 2005.

163. ' In addltlon to the costs identified in the U.S. Imt1a1 Proof of Cla1m USDA has ,

: incurred_addrtlona] past costs through May 31, 2006 of $790.72.

- :.164. Bécause the_lEE/CAA for this Site has not been completed, the cost of USDA’s

_ﬁrture response aetions onsite is uncertain. However, in addition to the costs identified in the

. U S Imtlal Proof of Clarm USDA estrmates that addmonal and future work at the Site will cost

44& -

between $170 000 and $250 000. The srte has been reclarmed however water is mﬁltratmg

) through a covered- waste rock prle and emergrng-as'low-pH .metal laden water which then drains

' to the nearby stream The response action would consrst of 1) addltlonal charactenzatlon of the v

hydrolo gy and water quahty af the site; 2) construction of an upgraded cover matenal dlversron

structures and a passrve water treatment system as necessary' and 3) oversrght by the Forest
. P " g

s e

Service of the prOJect contractor g -

165. ASARCO is Jomtly and severally hable to the Unlted States for thls Site in the

total amount of $181, 365 72 $261 365 72 (plus mterest due under 42 U S C.§ 9607(a))

Golmskv Mine Site L S A ;

166. Thrs s1te near Reddmg, Cahforma, was prevrously 1dent1ﬁed in the U.S. Imtlal

P
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Proof of Claim. All allegations cor‘itained therein are incorporated- herein by reference. Tn that
Initial Proof of Clarm the Umted States set forth a claim in the amount of $2,264,476 for -
response costs mcurred through December 21, 2005

‘1 67 The California Reglonal Water Quallty,Control Board issited a clean-up,and ,A

abatement order to the USDA to abate the acid mine drainageﬂowing from the Site into Little

* Backbone Creek, on USDA land, upstream of Shasta La_ke. In July 1997, USDA sent ASARCO

a CERCLA notice letter requesting that ASARCO perform response actions at the Site. USDA

- initiated a draft EE/CA in 1998 and developed a Removal Action Memorandu‘m and draft AOC
‘ in 1999. ASARCO refused to participate in the initial response actions, which have failed fully
to remedy the acid mine drainage as required by the California Re'g'lonal.W ater Quality Control

= Board’s'clean—up‘:and :abatement order’

S . : . ~

l68. The rev1sed EE/CA based ona pllot study ofa passrve treatment alternative, wrll

be completed durmg the summer of 2006. In addrtron to the costs 1dent1ﬁed in the U.S. Imtral

- Proof of Clalm, USDA estlmates that future work 1mplementmg, overseeing, mamtammg, and

' evaluatmg the passrve treatment altematlve w1ll cost $o6, 581 080 The future costs are for

constructron of’ a three cell passxve treatment system to collect and treat acid mine drscharge

plus operatlons and mamtenance costs for 30 years -

169. ASARCO 1s Jomtly and severally hable tol the Umted States for this Srte in the

total amount of $8 845 556 (plus mterest due under 42 U. S C § 9607(a))

Iron Mountam Mme Slte

170. Th1s site riear Su'p'eﬁor Montana, Was pr'é@l’busl'y identified in the U.S. Initial

Proof of Claim. All allegatlons contamed therem are mcorporated herem by reference. In that

e 's

: Imtral Proof of Claxm the United States set forth a clarm in the amount of $83 519 for response

.43

- Exhibit E
ER-0101 - |




w

Case 6:98-Cv-00003-CCL Document 10-6  Filed 03/05/10 Page 45 0f 59

 costs incurred through December 22, 2005.

- 171.  Thelron Mountam Mine itself is on private land owned by ASARCO. Mill

tailings from the mine have been released along approx1mately 4 miles of Flat Creek half of

* which lie within USDA admlmstered land. USDA’s 2003 Slte Investlgatlon determined that

: approxim'ately 1,00_0,000 cubic yards of contaminated sediments and soils on USDA land along

Flat Creek require removal to a Jomt mine waste reposrtory

172.. Because the. EE/CA for this Site has not.been completed the cost of USDA’

* future response actions onsrte is uncertam. However in addition to the costs identified i in the

U.S. Imtlal Proof of Clalm USDA estimates that additional and future work on the USDA

o ' portlons of the Slte w1ll cost $1, 500 000. Future removal actlon work may consist of excavatron

: and mtemment of ta1‘11n_gs rnatenal into a reposrtory at the site. Addmonally, stream restoration _

should also occur. .-
1'7_3. ' ASARCO 1s Jomtly and severally lrable to the Umted States for this Site i in the -
total amount of $l 583 519 (plus mterest due under 2U. S. C § 9607(a))

174.- ASARCO isthe. current .owner of pOI‘thIIS of this Site.” See Paragraphs 203 204

infra. o - .

1'7-5. Thls srte near Pnchard Idaho was prevrously 1dent1ﬁed in the U.S. Initial Proof

‘4;"}’ '

- of Clalm All allegatrons contamed thereln are mcorporated herem by reference In that Imtxal

Proof of Clalm the Umted States set forth a clarm in the amount of $1 16 539 for response costs

L R
-

incurred through December 21 2005 ' " o o ,’:.;' -
176. Dunng ASARCO’s operatxon of the S]te from 1934 1961 ASARCO produced at
least 411,734 of the approx1mately 600,000 tons of ore t_he mine produced.durmg its entire
.44 . .
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operational history. The mine, all four tailings ponds, and other areas of scattered tailings are on
USDA lands.

177. In accordance with the March 2000 AOC with the USDA and EPA, ASARCO

recently completed a final EE/CAg which contains a range of cleanup alternatives costing up t_o

°$21,000,000. A]though no alternative has been selected, the_USDA estimates that, in addition to .

the costs identi,ﬁed in the U.S. Initia] -Pr'oof of Claim, additional and future work at the Site,

including oversight and a cost contingency, will cost an estimated $8,236,000. The response

: acti_on will generally consist of consolidating waste in three repositories, one at tailings pond 3,

the second a_t the Duthie Townsite riear tailings "pond 2, and rnoving tailings pond one to a
repository at Borrow Area 2. The discrete areas of tai]ings scattered along the creck will be:
removed frofn the ﬂood plain~an‘d‘placed-in one of the reposi-ton'es In addition, work required
wxll mclude regradmg the 1500-]eve1 waste rock plle and reroutmg the adit d1scharge around the
waste rock p11e

178. ; ASARCO is Jomtly and severally hab]e to the Umted States for this Site in the

- total amount of 38, 352 539 (plus interest due under 2U. S C § 9607(a))

Upper Blackfoot/Mlke Horse Mme Slte ,

179. ThlS 51te in Helena, Montana, was prevrously 1dent1ﬁed in the U S. Imtlal Proof of

Claim. All allegatlons contamed therem are 1ncorporated herem by reference In that Initial

Proof of Clalm the Umted States set forth a clalmt_m- the ,am_ount of $67,628 forvresp,onse costs .

mcurred through December 23, 2005

.1 80. In addition to contmumg leakage from the Mlke Horse Tallmgs Impoundment

dam, a recent USDA analysis detected vmds in the dam caused by mterm1ttent plplng of tallmgs :

B 3',

or dam subsidence, of up to fourteen feet : across mcreasmg seepage due to internal erosxon and

45 .
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excessive reservoir levels. The dam cannot be relied on over the long term to prevent the -
. lmpoundment from ﬂowmg into the headwaters of the Upper Blackfoot Rlver

181. ASARCO has prepared adraft EE/CA. Because no alternative has been selected,
‘the cost of the USDA’s future response actlons onsite 18 uncertam.. However, i in addition to the A
costs identified in the U.S. Tnitial Proof of Claim’l Us_DA estimates that additional and future
: uvork at the Site will cost $35,000, 000.- Four aetions are needed at the Upper Blaékfoot/Mike |
Horse complex The first three actlons have to do with the controllmg of mill tallmgs and other
' mine waste matenals w1thm Bear Trap Creek, Lower Mike- Horse Creek, and the Upper
Bl,aekfoot River. These actions may mclude the total or parti_al removal _of the tailings and waste
material from the three drainages with placement within a repository.struct'tne. The fourth action : '. o
at the Upper Blackfoot/Mike Horse complex is the mitigation~of the safety and the potential
| envrronmental 1mpacts associated with the Mike Horse dam and tailings- 1mpoundment Included
.- in the action is the decommlssronmg of the dam by*totally or partlally removing the feature In
addmon, the action w1l-l include the mltlgatlon.of the tallmgs that are nnpounded behind the
ex15tmg dam structure | |

PR

182.’ : ASARCO 1s _]omtly and severally hable to the Umted States for this Site i in the

CERCLA LIABILITIES TO THE DEPARTMENT OF THE INTERIOR

: Tar‘ Creek . L— . ;’”4 < -
‘1 83'. The Umted States mcorporates by rererence 1ts pnor allegatlons regradmg
ASARCO’s mvolvement at'the Tar Creek Srte in Oklahoma N ..
184. The Department of the Intenor through its Bureau of Indian Affarrs (BIA) has
rncurred response costs, and will continue to do 50, in connectlon with several Operable Units at
46 |
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R Paso (USIBWC)
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the Tar Creek site, incIuding Operable Units 2 and 4. RIA’s activities inclnde, but are not

limited to, assisting EPA in conducting- and monitoring response actions.v coordinating EPA
activities at the srte with Indian 1andowners conductmg surveys of potential sources of .
contarmnatron provrdmg physxcal secunty and engmeermg controls to restrict access to sources

of contarmnatlon, lmplementm_g_and enforcing mstltutronal controls to prevent re-contammatlon :

of Indian lands, performing community outreach and education, conducting post-response

~ surveys of residential properties, reviewing and commenting on EPA investigative reports and
‘ pr_oposed response actions, working with state and federal regulators, and with Tribal

'representatives-, to develop a consensus on approaches to address significant sources of

contammatlon and undertaklng other act1v1t1es to ensure that planned and ongoing response

' actlons protect pubhc health and the environment. BIA estlmates that it has mcurred response
‘ cost‘s not mcon's'lstent wrth the-Natlona] Contmgency Plan to be $2 100,922.99 and will incur

' addltlonal response costs not mconsrstent w1th the Nat10na1 Contmgency Plan of between $6.6

e

| -and $8.9 million (plus interest dué under 42 u. S.C. § 9607(a)). - o

185. ASARCO is _]omtly and severally hable to the Umted States for these costs -

'_'._-r

CERCLA LIABILITIES TO THE UNITED STATES SECTION OF THE
INTERNATIONAL BOUNDARY AND WATER COMMISSION

- 186. - The Intematlonal Boundary and Water Commrssron Umted States and Mexrco o

(IBWC) is an ofﬁmally recogmzed mtematmnal orgamzatlon created by Treaty between the .

Umted States and Mexrco The Umted States Sectron of the IBWC (USIBWC) isan

' mdependent bilateral orgamzatlon w1th1n the uUs. federal govemment

187. The USIBWC constructs, operates and mamtams the Rno Grande Canalization

- 47
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Project_. One component of the Rio Grande Canalization Project is the Arnencan Dam and
Canal, which provides the‘ means for" phijsical control and divérsion of waters»in the Rio Grande.
Operation and maintenance of the project is carried out by thie Amerit:an Dam Field .Ofﬁce
situated on 5.56 acres imrnediate_l_){across. from'ASARC.O’s smelting operatlon in El Paso,
_ Texas. |
188. The 2-mile long Amencan Canal is subd1v1ded into three open canal segments
the upper, mlddle and lower channels The upper channel includes the former site of Smelter
' Town the mlddle reach parallels the Burlmgton North‘em and Santa Fe Railroad and the lower
reach dlverges ﬂom the nghway n the area of Old Fort Bl1ss |
189.‘ The Umted States mcorporates by reference its previous allegatlons regardmg the
El Paso Smelter and the El Paso Metals Survey Slte The contammatlon at the American Dam
‘ Canal and Field ofﬁce propertres have come to be located on these propertres because of releases
. from the El Paso Smelter | |
; B 190.~ Investlgatlons have estabhshed that there are’ unacceptable levels of lead and |
.V : :arsemc in the upper two thlrd of the two-mile prOJect and that the levels are attnbuted to the _,.
! canal s locatlon adJacent .to the Slte. The sorl and groundwater contammatxon are related to the
'_i-hrstonc operatlons of the smelter In addmon to lead and arsemc bemg present in the soil, the
_ groundwater surroundmg the canal contams the two elements The presence of these heavy '

R
e

metals n the groundwatems an mdxcatlon that for many years these metals have slowly leeched
from the soil above into the groundwater In surface and subsurface sorls arsenlc was routmely

| detected at'concentratrons__above industrial screemng,levels of 2 mlll_lgrams per_kllograrn' '
' ‘(r‘ng/kg)'.. Lead was occasionally detected atconcentra;tions above"both‘EPA residential and -
indust_n'al screening levels'of 400 and‘?_,OOO mg/kg',.,re-spectively. Arsenic and lead need to be
s |
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removed frdm_the greundWater beforé it is di'scharged tnto a canal or stream. Tltey estimated
that tne flow rates of extracted groundwater requiﬁng treatment would likely be as much as What
flows en the riverleed surface. ‘Arsen.ic levele ranged ﬁ'em 0.1 mg/L to a maximum of 1.84 mg/L
nvhiie lead level_s were detected above the action level of 0.015 mg/L Groundwater perColatee |
into the Ar’nerican Cana'l' throdé,hjnéeep holes and fraetured joints in the canal. COnsidertng lead -
-and arsenic exist in th‘e' greundwater, 1t is reasonable to assert that these e]ements'ate '
edntaminating the canal7 | ' |
191. -In addition, sur;faee eoils on the pr’ope_r'ty owned by USIBWC have been heavily
eo_ntamina_téd by release_s from tne" :S.'ite.. .Studies na've recorded eontarninants in the top eurface :
 layer that exceeded outdoor industdal worker soii scre_ening levels and .ﬁlrth.er recetnrnended -‘
_ rerndving the top one-inch of soil, aio_ng with the pre}‘qaratien of an exposure mitigation p]@-.
The rel;otts note the ]:Ji:eseneebf e_lévated concentrat-idns of arsenic, cadmium, leadz mercuty, tin
and zine in the{'soils . | .‘ | | |
' ::.192 The USIBWC has prev1ously mcurred response costs at this. Slte not mconsnstent
., . with th NCP related to env1ronmental remedlatlon efforts of contammated soﬂ and ground water
' of approx1mately $186 283 | | | | _ |
»9 USIBWC antlcxpates that substantlal ;esponse actlons w111 be needed as to both -
- "::,the surface sonls and groundwater w1thm the canal and surfade s011s at the field office. This |

: work would hkely mclude the treatment and dlsposal of groundwater the treatment and dlsposal

r-r; .;

-durmg constructlon,' rnomtonng- for»the presence -,of cent_’armnants 'fo_r personne_l. Removal of
surface layer‘of soil, t_'r-:eatment;and.}:'eplace'n‘tent:-ot retiieval d‘fveontanﬁnated soil to an authorized |
disposal site, befdre and aﬁet’-'analy'sis of the Site. I—It;wev.er;the cost\of such response action is
' -_ 49
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presently undetermined and thrs clalm is therefore filed protectrvely and filed protectrvely asa
contmgent unhqurdated claim for such liabihity. See Paragraph 61, supra.

194. ASARCO is jointly and severally liable to the Umted States under CERCLA with
respect to thrs Site. because (@)itis the 0 owner of a pomon of the Site, and (b) it was the owner of

a portion of the Site at the time of disposal of hazardous substances and (c) 1t'is a party who

. arranged for disposal of hazardous substances.

PENALTIES

: Ency.cl.e Consent D‘ecree» .

195. Supplemental Envi_ro'nmental Project: C_ov‘Min'e:. The Coy Minewas a

copper mine operated by"ASARCOfin TennesSee. During the mid 1990s, EPA determined that

ASARCO had vrolated its Natlonal Pollutant Dlscharge Elimination System permit. The

vrolatrons at the Coy Mmc were resolved ina consent decree filed in Umted States of America

and State of Texas V. Encvcle/Texas Inc and ASARCO Inc [H 99-1136]. The decree was filed

in the Southem Drstnct of Texas on Apnl 15, 1999 and entered on October 6, 1999
B .'i 19.6“ ASARCO agreed to perform a supplemental envrronmental pro;ect (“SEP”) at the

Coy Mine which consrsted of constructmg a four-acre wetland area. The SEP was to be

' completed by November 2003 ASARCO has not completed thrs work The consent decree

, provrdes that ASARCO shall pay a penalty of $200 000 should 1t not perform the SEP. Hence

ASARCO is hable to the Umted Statcs for $200 000 under the above referenced consent decree

1497.: - Corpus ChnstrEnv_rronmental Easerne_nt: The_October_ 1999 Consent Decree

. ':F 2 - B - \'\-, A -

*obligates Debtor to deed a parcel of land in Nueces County, Texas, into a conservation easement

- -for public enjoyment, habitat enhanceme'nt,_envi_ro'_ﬁ'rnf‘entalres'earch, and education. After

deeding and fencing the parcel, Debtor halted the project at app'roximately' forty percentv
50 o
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complete. Pursuant to the terms of the Consent Decree, Debtor is to pay stipulated penalties of
‘upto $1 million dollars — to be split evenly between the United States and the State of Texas —
~ should Debtor fail to complete the prOJCCt Debtor is liable to the United States for stipulated
penaltles in the amount of $500 000 for failure of the Corpus Christi Enwronmental Easement

project. -

198. Corbus. Christi Metals Recycling Project: The October 1999 Consent Decree:
obligates Debtor to recycle metals trom waste materials received at the facility for a period of "
- five years commencing one year aﬂer the entry of the Consent.Decree. Debtor is required to

recycle an average of 522, 000 pourids of nickel, copper, chrome and/or tin per year to meet the
terms of the project. Debtor did not perform the prO_]eCt Pursuant to- the terms of the Consent
‘Decree, Debtor is to paya stipulated penalty of up to $2.25 million - to be spl_it evenly between
the United States andl-the State of Texas — should Debtor fail to complete the project. Debtor is
liable to the United States for stipul’ated penalties in the amount of $l ,125,000 for failure of the

Corpus Christi Metals Recycling project.

- East Helena Consent Decree .
199. In 1ts Imtla] Proof of Cla1m the Umted States asserted a claim of $6, 018 000 on
behalf of EPA for strpulated penaltres for v101at10ns of the East Helena Decree and AOC 91-17

through February 3, .20031 . All; allegatlons contamed therem are mc_orporated herein by -

reference: N i ‘ ?_

200. In J anuary 1998 ASARCO and EPA agreed to a settlement for alleged v1olat10ns

| Cof RCRA and the Clean Water Act at ASARCO’s smelter facrhty in- East Helena. Thls :

set_tlement was embodied in a Consent Decree entere_d m(Umt'ed States v. ASARCO, CV 98-3-H-
CCL. That decree requires, among other things, t_hat ASARCO perform a Supplemental
51
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Env.ironmental{Prograin. Hence, ASARCO is obligated to perform this SEP. See Paragraph 61
supra. ASARéO is also liable for any-penalty under the Consent Decree or the Clean Water Act

that the Court determmes in the event ASARCO fails to perform the SEP.

"Hayden Post-bankruntcv Consent Agreement :

- 201. On December 9, 2005 ASARCO LLC and EPA entered into a Consent
Agreement and Final Order (“CAFO”) Docket No. CAA- 09 2005-0016 The CAF O resolved

claims alleged by Regron IX'in an Admrmstratrve Complamt and Nottce of Opportunity for

‘ Heanng ﬁled on September 28, 2005 In the CAFO, ASARCO agreed that any plan of

reorganization ASARCO submlts to the Bankruptcy Court must mclude a penalty in the amount

of $62,411 as an allowed general unsecured claim.

Omaha Lead Smelter Superfund: Srte

2()2. " The penalty claim relatmg to this site was prevrously identified in'the U.S. Initial

Proof of Claim. All al-legatrons contamed therem are mcorporated herem by reference. In that

Irutlal Proof of Clalm ‘the United States set forth aclaim in the amount of at least $2, 473 921

PROPERTY OF THE ESTATE/DEIBTOR—OWNED SITES

, 203. ASARCO also has or may in the future have envrronmental habllmes for ’

. propertres that are part of 1ts bankruptcy estate: and/or for the mlgratron of hazardous substances

. from property of its bankruptcy estate. ASARCO has potentlal envuonmental liabilities at the

followmg propertxes that it owns, mcludmg but not necessanly limited to, propert1es inthe

-

~ following locatlons Hayden AZ Ray Mme AZ Mrss1on Mlne AZ Silver Bell Mme AZ

. Black Pine Mme CO; Callfomla Gulch CO Globe CO Bunker Hlll Basin andBox areas, 1D;

Beckemeyer IL Taylor SpnngsIL East Helena, MT Iron Mountam MT Mike Horse MT;
52
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~ Amarillo, TX; El Paso, TX; Encycle facility, TX; Houston 'TX:-and Tacoma and Ruston, WA. |

204, In accordance wrth 28 U. S. C § 959, ASARCO is requlred to comply with non-

banh'uptcy law, mcludmg all apphcable env1ronmental laws m managmg and operatmg 1ts

' _ property. Upon conﬁrmatlon-,of any.AP.lan of Reorgamzatron reorgamzed ASARCO-W]II be

: hable as owner or operator of property in accordance w1th appltcable envrronmental law. The

United States is not requrred to ﬁle a proof of claim relatmg to property of the estate other than

for resporise costs rncurred- p_nor to_ the(petltron date. This Snp_plemental Proof of Claim i is filed

' only protectively with respect to post-petition response costs Or response ac_tion relating to

property. of the estate.' The United States isentitled to administratiVe.ex'pense priority'for inter -

alia, any response costs 1t incurs with respect to property of the estate after the petltlon date. The

: Umted States reserves the rxght to ﬁle an apphcatron for admmlstratrve expense or take other

. appropnate action in the future wrth respect to property of the -estate.

SECURED CLAIM
205/._ The Umted States hereby grves notlce that 1t assérts it has secured status wrth
respect to’ ASARCO s habllmes for the followmg ‘

(A) .' . CERCLA hen with respect to. portrons of the Commencement Bay Nearshore :

Tldeﬂats Superfund Site in Tacoma and Ruston Washmgton see Paragraphs 24— S

i

.

“(B). CERCLA lren wrth respect to Globe Slte in Denver Colorado see Paragraphs 90-

95_up_r_

© . CERCLA lien w1th respect to the East Helena Slte n Montana see Paragraphs '

3343supra; o o

(D) 'The'LCCHP Trust at the California Gnlch Site in Colorado_andl residnal proceeds,
~53
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see Paragraphs-19-20 supra. -

(E) Addltlonally, the ASARCO Environmental Trust was created pursuant to the

‘ Cons‘e’nt Decree entered 1n’Un1ted States v ASARCO. Inc et al, Civil Action No.
- 02-2079 (D Az). The primary res of that Trust is apromissory note with an »
original principal balance of $100,000,000 from Americas Mining Corp_oration
and guarantee'd‘by Grupo Mexico,'S.A. .DE C.V. Pur'suant to the terms of that
promissory note, payments are due over _ei ght years. ;l\]l payments required to .
~date have been rnade and $5;0 Ot)O 000 of principal remains unpaid. Itis the
posmon of the Unlted States that the res of this’ Trust is not property of the ]
‘bankruptcy estate However should it ever be determined that the res of that
-Trust 1s propex—-ty of the estate then the Umted States is a secured creditor as to

» that promlssory note and guarantee
. F)  IRS refund see U S Imtlal Proof of Claim;
| (G) | Any dlsputed past cost amounts’ held in escrow by ASARCO pendmg dlspute

3 , resolutlon and”’ V \ .
L (H) Any insurance proceeds recelved by ASARCO on account of env1ronmental
Coal llablhty to the Umted States.” ._ N | -

| | MISCELLANEOUS .

206., » Thls Supplemental Proof of Cla1m reﬂects certam lmown liabilities of ASARCO |
to the Umted States “The Umted States reserves the nght to amend this Supplemental Proof of
Clalm to assert subsequently dlscovered habllmes The Umted States also reserves the nght to
' amend tl_ns Supplemental Proof of Claim to update response costs or other mformatlon relatmg
to the Sites included heretn. This Suppleme_ntal Proof of Clairn i'sbvv'ithout prejudice to any right

54
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under 11 U.S.C. § 553 to set off; against this claim; debts owed (if any) to the debtor by this or

~ any other federal agency.

+207.  The above cost estimates for future response-actions assume that ASARCO or
other potentially responsible parties,shall p‘erform the required»'r'esponse actions. If EPA

performs.such response actions it will incur costs - including but not limited to, its indirect costs -

- significantly in excess of those estimated above. This Supplernental Proof of Claim is asserted

~asa contingent unliquidated claim for such costs.

_ 2_08.' Asto costs already 1ncurred 1dent1ﬁed above where the Umted States has alleged

interest has accumulated under 42 U. S C. § 9607(a) through a certain date, the Umted States is

A

entitled to recover ongomg mterest—-from the dates.ndentrﬁed, for each such site. _
209.  This Supplemental.Proof of Claim is;-ﬁled asa general unsecured claim except to

the extent proyided ianaragraph 205 (Secured Clajms_) and to the extent administrative expense ‘

i iy

priority exists i'elating. to proper'ty o:f the estate, post-petition violatio‘ns of law, or otherwise. The

e

United. States w1]l file any apphcatron for admrmstratwe expense pnonty at the appropnate time.

The Umted States posmon W1th respect to m)unctrve comphance regulatory, and work

) oblrgatrons that are not clalms under 11TUSC. § 101(5) is- set forth in Paragraph 61 supra

'210. Except as stated in thrs Supplemental Proof of Clalm no Judgments agamst -

- ASARCO have been rendered ‘on thrs Supplemental Proof of Clarm

- 211. Except as stated in this Supplemental Proof of Clarm no payments have been

made by ASARCO on thls Supplemental Proof of Claxm The Umted States wrll amend this

- Supplemental Proof of Clalm n the future to reﬂect any payments recelved from other

: responsrble partles or the ASARCO Envxronmental Trust i

.-

212. vThxs Supplemental Proof of Claim is also filed to the extent necessary to protect
55
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the'United States’ rights relating to any insurance proceeds received by VASA_ROO relating to

sitqs'discussed hereiﬁ and any funds being held in escfow by ASARCO relating to the sitgs

discuﬁsed h’e_fein. | |
| 213. -Additip_riai‘(ioﬁciugr.l_en?tation iﬁ support of this Sy’rpplgmentél Proof of Clairh is tdo '

voluminous to attach and is available upon request.
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- Office of Enforcement and Comphance Assurance
U.S. Environmental Protection Agency

Respectfully submitted,

4 ty A551stant Attorney General
pvironment & Natural Resources Division
950 Pennsylvania Avenue, N. W
Room 2143
Washmgt.on, D.C.2

- DAVID L.DAIN

. ALANS. TENENBAUM ‘
Environment & Natural Resources Division
Environmental Enforcement Section
P.O. Box 7611

~ Ben Franklin Station
Washington, D.C. 20044
(202) 514-3644 ’
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o : U.S. Department of Justice

. Environment and Natural Resou;'ces Division

Environmental Enforcement Section ’ . ) . Telephone (202) S14-5409

P.O.Box7611- . ) : ' . Facsimile (202) 616-6584
‘Washington, DC 20044-7611 , T

“TJuly 29,2006
BY OVERNIGHT MAIL

ASARCOLLC
- c/o The Trumble Group LLC -
-4 Griffin Rd, North
Wmdsor CT 06095-151 1

Re: [nre ASARCO LLC Case No. 0521207 (Bankr. $.D. Tex) -

Gentlemen and Ladies:

: In accordance with the Court’s Orders in the above-referenced case, enclosed
- ,.please find an original copy of two Proofs of Claim of the United States in the above-referenced
. cases titled: 1) Supplemental Proof of Claim of the United States on Behalf of the United States
- Department of the,Interior and the Department of Agriculture, Against ASARCO, LLC; and 2)
-7, Supp fiof | Clmm of the Umted States on Behalf of the United States Envuonmental

MDam '
Senior Attomey , '
U.S. Department of Justice :
Environment and Natural- Resomes Div.
Environmental Enforcement Section:
P.O. Box 7611

Ben Franklin Station |
" Washington, D.C. 2004 -
- (202) 514-3644
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
o WASHINGTON D C 20460

CSEP 30203

'S,UBJECT:_'- ) Transmtttal of ]ntenmi‘Gurdance on Fmancral Responsxblhtv for Facrhtles Subject to
- ‘ RCRA CorrectlveAc ion . L

diation Eriforcement -

. | Dlrector .fﬁce oi.Sohd Waste

S TO: : RCRA SemorPohcyAdvrsms Regrons] X

. RCRA Enforcement Managers, Regions1-X -
' RCRA Key Contacts Regronsl -X

This memorandum transmrts the attached document entltled ‘Interim Guldance on hnancral

' 'Responsxbrhty for Facilities Subject to- RCRA Corrective Action.” Fmanmal assurance isan

importanit aspect: of the corrective action program. This document provrdes decision makers

o gmdance in the. 1mplementatlon of ﬁnanmal responsnblhtv requrrements to ensure that owners and
' operators prov1de evidence: of ﬁnancral responslblhtv for corrective action that may-. become

necessary in the future This’ gurdanceV\ ill also assist the states that are-authorized for correctlve

.. action in the 1mplementatxon of financial Vassurance requlrements so please share it w1th them as
i 'ﬁl;\::approprrate o - S

Tn ome cases there mav be some tac1ht\ ow] ners and operators that are unable or fall o

L r'-_'prowde ﬁnancnal assurarice:. Prompt enforcément action against non- comphant ﬁnanc1a]1y viable
- entities is! 0enerally approprlate We. recogm/e ‘that facrhtv owners and operators that are bankrupt or
have other.fi nanmal problems may: ‘have: d]fﬁculty securing fi nanc1al assurance. We encourage '

innovative and site- spemf c approaches to address the difficulties ]‘mancrallv stressed companies

. havein meetmg s financial assurance requirements. This guidance does not prescribe the use of : any
;partlcular approach Decision mak rs: have the dlscretlon to use approaches descnbed here ot ona
o 'case by Lase basxs adopt a drtTerent approach as approprnate : :

PRINTED ON RECYCLED/
REGYCLABLE PAPER

&
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We appreciate the input we received from the Regional and State representatives
who helped shape this document. Thank you to those of you who allowed members of
your staffs to work on it. Some of them participated on the workgroup, and some ‘
reviewed drafts of the guidance and provided comments. We received input from all 10
Regions as well as from ASTSWMO’s Corrective Action and Permitting Task Force and
the States of Arkansas, California, Florida, Illinois, Michigan, New York, Ohio, Virginia, -
and Washmgton

_ Our offices are working on several projects in the area of financial assurance. We
are forming work groups with your staffs and interested states to facilitate
communication by sharing case studies and best practices. In addition, financial
assurance training modules and courses are under development, as are efforts to include
financial assurance data in RCRAInfo. For more information regarding financial
assurance for corrective action, please contact Mary Bell at (202) 564-2256 or Dale

*_ Rubhter at (703) 308- 8192.

Attachment

cc:
Regional Counsels (Regions I - X).
Paul Connor, OECA/OSRE '
Neilima Senjalia, OECA/OSRE
Sandra Connors, OECA/OSRE
_ Monica Gardner, OECA/OSRE
Bruce Kulpan, OECA/OSRE
Peter Neves, OECA/OSRE
Mary Bell, OECA/OSRE
Tracy Gipson, OECA/OSRE"
Matthew Hale, OSWER/OSW
Bob Hall, OSWER/OSW
" Desi Crouther, OSWER/OSW :
Tom Rinehart, OSWER/OSW
Betsy Devlin, OSWER/OSW
Dale Ruhter, OSWER/OSW
. Brian Grant, OGC '
‘Mary Beth Gleaves, OGC _
Rosemarie Kelley, OECA/ORE
Lynn Holloway, OECA/ORE :
Tom Kennedy, ASTSWMO NG
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Interim Guidan_ée on Financial Respbnsibilify for Facilities
Subject to RCRA Corrective Action
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‘Section 1: Introduction

The purpose of this document is to provide guidance to EPA Regions and States authorized for
corrective action (“authorized states”) regarding corrective action financial responsibility
requirements at hazardous waste facilities subject to the Resource Conservation and Recovery
Act (RCRA) This guidance addresses RCRA corrective action financial responsibility
provisions at hazardous waste treatment, storage and disposal facilities (TSDF s) thatare
permrtted or subject to RCRA § 3008(h) orders :

N Thrs document does not address ﬁnancral responsrbrhty requlrements for closure, post-closure

care or third-party liability. > In addition, this document does not address every available option

- or approach; and some of the ideas suggested in this document may not be appropriate for all

_facilities. Finally, regulators should be aware that state laws and regulatlons may differ from -
~ federal requlrements and may affect-how the regulatory agency handles financial responsrblhty
- requ1rements S

o Correctlve action entalls conducting cleanup activities to address all unacceptable rlsks to human
health or the environment from the release of hazardous waste or hazardous constituents at-

' TSDFs The corrective action process generally includes the following elements: ‘initial site
assessment site characterization, envrronmental mdrcators selection and 1mplementatron of the
B remedy o :

- If corrective action, when necessary, cannot be completed prior to the issuance of a permrt to an '
~“owner or operator. of a TSDF by the Administrator or an authorized State, the permit must ‘
- contain a schedule of comphance for completing such: corrective action and assurances of -
financial responsibility.® Thus; both EPA and authorized States must mclude assurance of -
financial responsrbrlrty for correctlve action in permits that require correctrve action. EPA is

_ T Advance Notice of Proposed Rulemakmg, Scope and Def mtrons 61 Fed. Reg 19432
‘at 19441 (May 1, 1996) (heremaﬂer “the 1996 ANPR”)

.. ' 2 Regulatrons for closure, post—closure care and thrrd-party habrhty are found in 40 CFR
" Part 264 Subpart H for owners and operators of permitted hazardous-waste facilities, and 40
CFR. Part 265 Subpart H for owners and operators of facrhtles operatmg under interim status.

3See e.g., drscussron of correctlve action authonty in the context of permrttmg and
- Section 3008(h) orders in the 1996 ANPR at 19442-43 and 19453—54 (drscussron of the
' _def nitions of “release and sohd waste management unit’). S

. The 1996 ANPR at 19436 and l9443 Envrronmental Indlcators for Correctlve Actron
and Correctrve Actron Process RCRA Cleanup Reforms (www €pa. gov/correctlveactlon)

s RCRA § 3004(u), 42 US.C. § 6924(u).
. . ~ Page2of 15
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authorized to issue administrative orders or file civil judicial actions that impose corrective
action financial responsibility requirements on facilities subject to 3008(h) orders.

- The primary purpose of the financial responsibility requirements for corrective action is to assure
that funds will be available when needed to conduct necessary corrective action measures. ’ The
intent of the RCRA financial responsibility requirements is, in part, to reduce the number of -

'TSDFs that are insolvent or abandoned by therr owners and operators leaving the costs of
corrective action to be bome by the public. ® .~ :

Congress intended that facility owners.and operators ensure that adequate funds would be
available to complete the required corrective action so contaminated TSDFs do not become the
responsibility of the federal Superfiind or State cleanup programs. ® It is important for regulators
to require facility owners and operators to obtain financial assurance when the companies are

" financially healthy, so that resources are set aside in the event a company hits a financial decline.

The Agency recognizes that there may be some facility owners and operators that are unable or
fail to provide financial assurance. Prompt enforcement action against non-compliant,
financially viable entities is generally appropriate. In cases where the owner or operator is
insolvent or bankrupt and is having difficulty securing financial assurance, regulators could
consider requiring the owner or operator on a case-by-case basis to provide financial assurance
pursuant to a compliance schedule as part of an enforcement action, while also performing the
necessary corrective action. Regulators are encouraged to work with financially distressed
facility owners and operators to develop practical facility-specific cleanup goals that protect
‘human health and the environment, and to assure, using all appropriate tools, that the regulated
community complies with financial assurance requrrements

EPA has not promulgated detailed regulations for financial assurance for corrective action. EPA
- codified the statutory requirements for owners and operators of permitted facilities, but did not
codify requirements for owners and operators of facilities operating under interim status.
Regions and authorized States have discretion in determining how to address the corrective
. action financial assurance requirements at each RCRA TSDF to meet the regulatory and
statutory requirements in light of the specific circumstances at that facility.

EPA recognizes that the main goal of regulators in implementing the corrective action

6 RCRA § 3008(h), 42 US.C. § 6928(h); see _g_,63 Fed. Reg. 56710, at 56716 (Oct. 22,
' 1998) and 65 Fed. Reg. 70954, at 70966 (Nov. 28, 2000).

\\

7 Interim final rule with request for comments Future Regulatory Actrvrty, 47 Fed Reg
132274, at 32279 (July 26, 1982)

* The 1996 ANPR at 19434, Statutory and Regulatory Requirements.
? T_he 1996 ANPR at 19434, Statutory and Regulatory Requirements.
' Page 3 of 15
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‘requirements is to protect human health and the environment presented by releases at RCRA
facilities, and that financial assurance involves matters with which regulators are sometimes not
familiar. By this guidance, EPA hopes to assist regulators in understanding the purpose and
importance of financial assurance for corrective action and the regulator’s role in.ensuring that
financial assurance is sufficient.

This guidance document does not address all issues related to financial responsibility for .
facilities subject to RCRA corrective action. We expect to issue follow-up guidance to address
some of the outstanding issues, such as model language options for administrative orders.

Section 2: Statutory and Regulatory Requirements for Providing
Financial Assurance for Corrective Action at Hazardous Waste Treatment,
Storage and Disposal Facilities

RCRA TSDF owners and operators are required to demonstrate financial responsibility for
corrective action as may be necessary to protect human health and the environment primarily to
ensure adequate funds are available to undertake the necessary corrective action at the facility in
the event, for example, the facility owners and operators are unable or fail to do so. Under
RCRA § 3004(u), permits issued by the Administrator or a State “shall contain schedules of
compliance for such corrective action (where such corrective action cannot be completed prior to
issuance of the permit) and assurance of financial responsibility for completing such corrective
action.”

RCRA § 3004(v) further requires that.corrective action be taken beyond the facxllty boundary
where necessary to protect human health and the environment unless the facility owner or -
operator concerned demonstrates to the satisfaction of the Administrator that, despite its best .
efforts, it was unable to obtain the necessary permission to undertake off-site correCtivc action.

Federal regulations at 40 CFR § 264.101 codify the requirements of RCRA § 3004(u) and (v).
“The owner or operator of a facility seeking a permit for the treatment, storage or disposal of
* hazardous waste must institute corrective action as necessary to protect human health and the
environment for all releases of hazardous waste or constituents from any solid waste
‘management unit” and “the permit will contain assurances of financial responsibility for
completing such corrective action.”. Further, “[t]he owner or operator must implement corrective
actions beyond the facility. property boundary, where necessary . . . ; and “[aJssurances of .
ﬁnanma] responsibility for such correctlve action must be provnded ? '

At permitted TSDF s, financial assurance requ1rements for corrective action are imposed through

the permit. The part of the permit that includes requirements for financial’ assurance for -
corrective action may be issued by an authorized State; or where States are not authorlzed by
"EPA.

At facilities that are issued RCRA § 3008(h) orders, EPA may rely on its administrative order
authority, rather than on permits, to impose financial assurance requirements. Under RCRA §
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3008(h), EPA may issue administrative orders requiring corrective action or such other response
measures as EPA may deem necessary to protect human health or the environment. EPA’s

: authority under this section includes, among other things, the authority to require financial
assurance for corrective action. Most authorized States have § 3008(h)-like authority.
Regulators are encouraged to include financial respon51b111ty requirements in correctxve action
orders issued to TSDF owners and operators.

RCRA regulations authorize the use of various mechanisms to provide financial assurance for
closure, post- closure, and third- -party liability mcludmg any one, or a combination of; if
appropriate, trust fund, surety bond, letter of credit, insurance, corporate guarantee, or

" qualification as a self-insurer by means of a financial test. EPA may allow these financial
mechanisms to establish financial assurance for.corrective action under either permits or _
administrative orders. EPA may allow other financial mechanisms as well if the facility owner
or operator demonstrates to the satisfaction of the Agency, that such mechanisms provide an -

" acceptable level of financial assurance, and the mechanism is otherwise consistent with federal
Jaw. '* Authorized States may allow ‘these or other financial assurance mechanisms that are -
consistent with the requirements of their own laws and provide adequate assurance. !

Section 3: Implementation of Financial Assurance Requirements for Corrective Action:
Timing, Cost Estimating and Mechanisms '

In the legislative history of RCRA § 3004(u), Congress expressed concern that unless all
hazardous constituents released from solid waste management units at permitted facilities are
addressed and cleaned up more sites will be added to the Superfund program in the future, with
little prospect for control or cleanup. * Although detailed regulations to govern financial
assurance for corrective action were proposed by ,the_AgenCy, they were not finalized. Instead,
EPA codified the statutory requirements for owners and operators of permitted facilities. The
Agency has emphasized that regulators should ensure that financial assurance requirements are

“applied appropriately to ensure remedies proceed expedmously and facﬂlty owners and operators
have the necessary funds to 1mplement corrective action.

- 31 Tlmmg and Cost E_stlmatmg-

- ! For further discussion of this subject see preamble to the Proposed Rule, Allowable .

 Mechanisms, 55 Fed. Reg. 30799, at 30856 (July 27,.1990), and RCRA § 3004(a) & (), 42
- U.S.C. § 6924(a) & (t); 40 CFR Parts 264, Subpart H & 265, Subpart H.
. . . "\!.;

. RCRA § 3009 42 CFR §US.C.§ 6929‘

12 The 1996 ANPR at 19434, c1tmgH R. Rep No 198, 98" Cong., 1* Sess part 1, 61
(1983).

13 The 1996 ANPR at 19455,
Page 5 of 15
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The Agency has acknowledged the difficulties regulators face in determining when financial
assurance for corrective action should be established and the amount of financial assurance to
require. In the 1996 ANPR, EPA stated that financial assurance demonstrations have been
ordinarily required at the time of remedy selection. ¥ The Agency has also said the degree of
investigation and subsequent corrective action necessary to protect human health and the

_environment varies significantly across facilities. Since few cleanups will follow exactly the

same course, decision makers should have significant latitude to structure the corrective action
process, develop cleanup objectives, and select remedies appropriate for facility-specific -

- circumstances.”® Since no final rule was issued by the Agency concerning the timing of financial

assurance for corrective action, regulators have the flexibility to tailor the t1mmg and

. requirements for financial responsrbrllty to facility-specific circumstances. '

In determining the timing and the amount of financial assurance at a partlcu]ar site, there are
several approaches for regulators to consider. One approach is to require financial assurance for

" known releases at the time of final remedy selection, and the associated cost estimates are

known. The advantage of this approach is that the regulator can use this cost to determine the
amount of financial assurance to require. However, a disadvantage to this approach is that funds -
are set aside relatively late in the process, often not before major costs are incurred. '’ Since it-
frequently takes several years from the time a facility becomes subject to corrective action for -
the facility to reach the final corrective measures selection stage of the process, there is a risk
that a facility owner or operator’s financial situation could deteriorate during that time. If the
owner or operator’s financial health declines and there is not sufficient financial assurance in
place, the responsibility to fund the.cleanup may shift to the regulating agency and/or taxpayers.

Another approach in determining the timing and amount of financial assurance at a particular

facility is to require owners and operators to demonstrate financial assurance once it is

determined corrective action is necessary, but before the corrective measures are selected and
corrective action costs are known. This approach would require a facility owner or operator or _
the regulator to make an early estimate of the likely cost of corrective action at the facility, and
require the facility owner or operator to provide financial assurance for that cost. After the
corrective measures are determined and better cost estimates are known, the financial assurance
could be adjusted up-or down, consistent with the revised cost estimate. This approach would set
aside funds for corrective action costs at an earlier stage. However, it may be difficult to

4 The 1996 ANPR at 19454, Finanéial Assurance. Lo
"> The 1996 ANPR at ]9440 Program Management Phllosophy

' The ]996 ANPR at 19454 Fmancxal Assurance.

" The ]986 ANPR at 37860, Tlmmg and Amount of Financial Assurance
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determine a reasonable amount for some facilities.'®

Regulators also should consider the nature of the cleanup involved at a particular site. Although
early implementation of the corrective action program focused on final cleanups, more recently
the trend has been towards ensuring interim measures and stabilization. ' Since final remedy
implementation may be delayed at some facilities, based on information available at the
beginning of the corrective action process, it may make sense to require TSDF owners and
operators to demonstrate financial assurance for early stages of the corrective action process on a
site-specific basis. For example, where it is known that the costs of the investigation are certain -
to be quite substantial and/or when the facility is in poor financial condition, regulators may wish
to consider requiring financial assurance to cover the estimated cost of the investigation. At '
other facilities, regulators may detérmine it is necessary and appropriate to require financial
assurance for significant interim measures as well. An example of such an interim measure is
installing and mamtammg a groundwater well system to stop a plume of contamination from
further migration. :

Initially, the financial assurance required could be limited to those activities, such as the
investigation and interim measures, that are deemed necessary at the beginning of the process.
Later, if it is determined that additional corrective measures are required and what those
_ corrective measures will be, regulators could require financial assurance to be established for
those corrective measures. Regulators could structure the financial assurance requirements in
the permit or administrative order so that the facility owner or operator could demonstrate
financial assurance incrementally. The financial assurance could be adjusted as the work is
conducted, and as the costs of subsequent stages become known. Some financial assurance
mechanisms might be better suited to this approach than others.

8 The 1986 ANPR at 37860, Timing and Amount of Financial Aésurance.

1°As the corrective action program began to mature it became clear to regulators that final
 cleanups were difficult and time consuming to achieve, and an emphasis on final remedies at just
a few facilities could divert limited resources from addressmg ongoing releases and
environmental threats at many other facilities. As a result, the Agency established the _
Stabilization Initiative in 1991 which increased the rate of corrective actions by focusing on
near-term activities to control or abate threats to human health and the environment and prevent
_ormiriimize’.the further spread of contamination. In addition, in response to the Government
Performance and Results Act of 1993 (GPRA) and criticism that the agency focused too much on
administrative process rather than actual cleanups, EPA developed two specific environmental
indicators for the corréctive action program Human Exposures Controlled Determmatlon and
Groundwater Releasés Controlled Determination. The indicators are facility-wide measures that
are obtained when there are no unacceptable risks to humans dueto contaminants or when
migration of contaminated groundwater is controlled. Thus, the current approach to corrective
action focuses on ensuring interim measures and stabilization.actions (The 1996 ANPR at
19436).
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There are potential advantages in requiring TSDF owners and operators to demonstrate financial
assurance earlier and incrementally, rather than at final remedy selection. This approach could
assure that funding will be available for stabilization activities so that the facility does not

~ present an unacceptable risk in the near-term if it defauilts. Demonstrating financial assurance
incrementally could increase the amount of resources available for cleanup work while reducing
- the financial burden on the facility owners and operators of provndmg a large amount of financial
- assurance for remedy implementation. :

'Dependjng on the mechaniSm selected, it is possible for the regulator to structure the requirement
for financial assurance so that the amount set aside is reduced or increased at specified intervals
as the corrective action work is characterized and conducted. Permits or administrative orders
would be modified accordingly. Regulators may structure the financial assurance so the amount
is reconsidered at regular intervals (e.g., annually) corresponding with completion of the various
stages of corrective action at a particular facility. The amount of financial assurance should also

~ account for inflation. -

We recommend that estimates be based on costs that would be incurred by an independent, third-
party in order to ensure that the full costs of corrective action will be covered in the event an
owner or operator is not able to fulfill its obligations. EPA’s 1986 proposed rule for financial
assurance for corrective action contains some discussion of some of the elements that may be
relevant to a cost estimate. 2 Often, however, regulators will need to rely on the institutional
knowledge that exists in their Region or State to estimate the costs of some of these activities
when actual costs are not known. :

The language of the permit or administrative order should be crafted carefully to ensure that the
financial assurance requirements are clearly set forth and that the amount necessary for the
particular facility is established and maintained. Regulators may also consider including a
provision in an order providing that if the facility owner or operator fails to establish and maintain
‘the financial assurance as required, the facility owner or operator may be subject to enforcement .
action, including civil penalties. In addition, clear definitions of operative terms, such as “failure
to fulfill corrective action obligations” will help insure compliance. :

:3'.2 ‘Mechanisms

Since EPA has not promulgated specific regulations for financial assurance for corrective action,
regulators have the flexibility to determine which mechanism an owner or operator may use to
satisfy the financial assurance requirements. Often regulators look to other regulatory provisions
pertaining to financial assurance for guidance such as the regulations for closure and post-closure
care and third-party liability at TSDFs at 40 CFR Part 264, Subpart H. These provisions allow
“owners and operators of TSDFs to demonstrate financial responsibility through a trust fund,

% Advance Notice of Proposed Rulemakinvg, 51 Fed Reg, 37854, at 37862 (Oct. 24,
1986) (hereinafter “the 1986 ANPR™). :

-
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surety bond, a letter of credit, insurance, corporate guarantee, or qualification as a self-insurer by
means of a financial test. Any one, or any combination of these mechaniSms may be used if
appropriate, to satisfy the financial assurance requirements for corrective action given the specific
circumstances. EPA may allow other mechanisms to provide financial assurance for corrective
action as well, if the facility owner or operator demonstrates to the satisfaction of the Agency that
such mechanisms provide an acceptable level of financial assurance, and the mechanisms are -
otherwise consistent with federal law. > States may use these or other financial assurance
mechanisms, provided they are perm1551ble under, their own laws and provide adequate levels of
assurance. Each mechanism has unique charactenstxcs so regulators should carefully evaluate the’
advantages and dlsadvantages of each when determmmg which should be used

‘Regulators may also look to the regulations for municipal solid waste landfill facilities at 40 CFR
Part 258.74, Subpart H, and the regulations for underground storage tanks at 40 CFR Part 280.90,
~ Subpart G for guidance as well. 2

EPA urges regulators to exercise‘ caution in drafting the actual language of the mechanism to be
used for a specific facility. For example, regulators should not necessarily rely on the exact _
language in the regulations because that language does not relate specifically to corrective action.

' The language of the mechanism or instrument for financial assurance should be drafted for the
specific purpose of providing financial assurance for corrective action at the specific facility
being addressed in order to ensure its availability in the event that the owner or operator fails to -
fulfill its obllgatlons

The permit or administrative order can be drafted to include provisions to help ensure the
adequacy of the financial assurance mechanism. For example, the document could be drafted to
include the specific mechanism the facility owner or operator must provide or a specific range of
options that would be acceptable to the regulating agency. For administrative orders, the selected
mechanism would require approval by the regulating agency. In addition, the administrative

- order could set forth consequences in the event the owner or operator fails to establish and
maintain the financial assurance as required.

Use of each mechanism implicates a specialized area of law. and finance. Regulators should work
. with experts in those fields in reviewing the mechanisms proposed prior to approval to ensure '
sufficiency. Once a mechanism is selected, there are various techniques to ensure the mechanism
remains effective.. In the regulations mentioned above, for example, mechanisms such as the
. financial test are monitored to ensure the company continues to meet both the financial and the

~ record keeping and reporting requirements. Monitoring of third-party mechanisms, such as surety

! Proposed Rule, Allowable Mechanisms, 55 Fed. Reg: 30799, at 30856 (July 27, 1990).

2 The financial assurance reguiations referenced ébove are available electronically at
www.epa.gov/epahome/cfr40 (Title 40, Chapter I, Subchapter I'Solid Wastes (Parts 239-299),
Part 264 p.64; Parts 258.74 p.47; Parts 280.90 p.36).
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bonds also ensures the surety remains financially viable. This can be done, for example, by
confirming that the surety continues to be included in the U.S. Treasury’s Circular 570.
Monitoring by regulators can be facilitated by, for example, imposing regular reporting
requirements on the owner or operator.

As important as regular monitoring are requirements for reporting any termination or cancellation
of the financial assurance instrument. The regulatory authority could require notice of the intent
to cancel, terminate or fail to renew an instrument. This notice could provide sufficient time for
the owner or operator to obtain a replacement or, if one is not available, allow the regulator
enough time to call in the instrument and ensure that funds will be available for the woik. In’
addition, when a corporate guarantee is used, the corporate guarantor could be required to provide
immediate notice whenever it no longer meets the financial test. When this occurs, the facility
owner or operator could be required to provide an alternative financial assurance mechanism.

The financial assurance regulations referenced above provide examples of how this can be

' structured.

In' sum, regulators have con51derable dlscretlon in determmmg how to address financial assurance
requirements that are protective of human health and the environment. The Agency suggests

. using the approach that is best suited to the particular facility being addressed. Practical cleanup

requirements should be developed that enhance timely, efficient and protective cleanups based on
facility-specific circumstances. :

Section 4: Respondlng to Facilities that Claim an Inability to Provide Financial
Assurance for Corrective Action :

4.1 Evéluating the Financial Health of a Facility Where the Owner/Operator
Claims a Limited Ability to Provide Sufficient Financial A§surance .

Where financial assurance for corrective action has not yet been provided by the owner or
operator of a TSDF, an owner or operator could claim, at the time the financial assurance must be

_provided, that it cannot afford the required financial assurance or claim that no one is willing to

N

provide it for them. Where corrective action cannot be completed prior to issuance of the permit
RCRA and current federal regulations explicitly mandate permits issued to owners and operators
of TSDFs must contain schedules of compliance for corrective action and assurances of financial
responsibility for completing such corrective action. * Likewise, owners and operators of
facilities subject to RCRA 3008(h) administrative orders are typically.required to provide

~ financial assurance. In cases where the facility owner or operator claims it is unable to afford the

required financial assurance, EPA recommends that regulators evaluate the financial health of the
owner or operator to determine whether the claim is valid. Regulators should obtam the expertise
ofafi nancnal analyst when making this determmatnon

2 RCRA § 3004(u), 40 CFR § 6924(u); 40 CFR § 264.101.
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A good starting point for reviewing the financial condition of an owner or operator would be the
" individual or company’s financial statements and tax returns. Generally, reviewing a company’s
- records from the last five years will be sufficient. The facility owner or operator should not have
- any difficulty voluntarily providing such information to document a legitimate claim.

Regulators should keep in mind that the value of an entity’s financial statements and tax returns is
limited because these documents generally reflect past financial performance from which future
performance may only be predicted. They do not provide certainty about an owner or operator s
future financial sntuatlon

Regulators should also keep in mind that an owner or operator that submits financial information
generally will have the expectation that such information will be retained as confidential and not
released to the public. EPA has specific procedures that must be followed in the event that an

. entity that submits financial information claims that the information is confidential. ** Each State.
 regulator is encouraged to review his or her State’s rules regarding such information.

Besides financial information provided by the owner or operator, regulators may also find useful -
information from other sources, such as Dun & Bradstreet (D&B), the Securities and Exchange
Commission (SEC), and LEXIS-NEXIS. In addition, both Moody’s and Standard & Poor’s
provide bond ratings. . These services may have information that may be helpful in predicting a
company’s future performance, and therefore, its ability to provide financial assurance.

D&B can provide a broad range of information such as bankruptcy filings, suits and liens, and
credit opinions. Regulators can use D&B to identify and group entities within an organization,
and link parents with subsidiaries. D&B also provides business deterioration and high risk alerts.

- Private services, such as D&B, provide useful reference tools, but the costs of collecting and
analyzing the data from these services can be high, so regulators may not have access to them.
Access to EDGAR, SEC’s online database is publicly available at no cost. EDGAR is available
at www.sec.gov/index/htm. However, the SEC only has financial information on publicly traded
. companies, with assets of $10 million or higher. It is-important to note that previous analysis by

. EPA found s:gmﬁcantly higher bankruptcy rates for owners and operators that have a net worth

less than $10 million.?

If the regulator determines that the owner or operator’s claim is valid, the regulator must decide
the best course of action to try to bring the owner or operator into compliance with financial
assurance requirements during the period leading up to final remedy selection. If the facility
owner or operator concerned demonstrates that it is working toward complying with the
requirements, and that there is a reasonable prospect of providing financial assurance in the near

% 40 CFR Part 2.208, Subpart B.
% Notice of Proposed R_ulemakiﬁg, 59 Fed. Reg. 51523, at 51527 (Oct. 12, 1994).
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future, the regulator may consider requiring the owner or operator to provide the financial
assurance in accordance with a schedule, while also performing the necessary corrective action.
The compliance schedule should clearly set forth, in detail, what the owner or operator must do,
when the owner or operator must do it, and the milestones and reporting requirements. In
addition, the compliance schedule should require the owner or operator to submit updates on its
financial situation. For interim status facilities, regulators should consider including such terms
in an administrative order. For permitted facilities, the regulators may need to modify the permit
to accomplish the same result.

If the regulator determines that the facility owner or operator’s claim is not valid, a variety of
options are available to the regulator to ensure that the owner or operator complies with the
financial assurance requirements. For example, depending upon the circumstance the regulator -

“could issue an administrative order requiring compliance with RCRA financial assurance
requirements and/or seek penalties for noncomphance or file an actron for 1nJunct1ve relief in
court.

42 Environmental Claims in Bankruptcy Filings

When the owner or operator of a facility subject to RCRA corrective action requirements files for
bankruptcy, financial assurance issues become further complicated. While bankruptcy law is
generally favorable to the government in enforcing corrective action and financial assurance
requirements against debtors, there are often other consrderatrons that should be evaluated
pragmatrcally

' - Typically, a financially distressed business will continue to operate and will file a Chapter 11

bankruptcy case, which provides an opportunity for the company to restructure its debts. If the

company cannot solve its financial problems, it may seek to liquidate by filing a Chapter 7

~ bankruptcy case or by having its Chapter 11 case converted to Chapter 7 liquidation. Issues
relating to financial assurance vary depending upon whether the bankruptcy case is a Chapter 11

. or Chapter 7 case. : :

‘Ina Chapter 11 bankruptcy case, the debtor usually remains in possessum and control of i 1ts

. property and continues to operate its business while seeking a solution to its financial problems.

- A Chapter 11 debtor is not excused from its obhgatnon to comply. with environmental laws and
regulations in the: operation of its business, including financial assurance requirements.”® The
regulating agency may take: appropr_late er_lforcement_. action to compel‘ comphar_lce or to assess a

- ®In Safety Kleen, Inc. (Pmewood) V. chhe 274 F.3d 846 (4‘h Cir. 200]) the court held
“that in a Chapter 1 1 casea state admlmstratlve order requiring comphance with RCRA financial
assurance requirements remains in effect, notwithstanding the filing of a Chapter 11 petition by
the debtor because the primary purpose. of financial assurance requirements is to deter
environmental misconduct. .
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civil penalty.”’ Environmental enforcement actions brought by the govemment against companies
in bankruptcy are generally excepted from the bankruptcy automatic stay pursuant to the "police
power ' exemption m 11 U.S.C. §362 (b)(4)

The regulatmg agency s response to a Chapter 11 bankruptcy may differ depending on the
situation. For example, if the facility owner or operator has established and is maintaining -
adequate financial assurance at the time that it declares bankruptcy, then the regulating agency
could act to secure that financial assurance by whatever means is appropriate given the particular
financial assurance mechanism. It is possible that, upon notice of bankruptcy, the issuer may
attempt to terminate an instrument established for financial assurance. In such a case, the
regulating agency will have to act swiftly to decide whether to make a demand for payment to
“secure the funds before the termination of the specific financial assurance instrument'occurs. ‘
- Such demand for payment would typically direct payment of the secured amount into an already
‘established standby trust, where the fiinds would be available to finance the ongoing corrective
~ action work. This approach works best where the mechanism for demanding such payment is
-specified in the language of the specific instrument that established-the financial assurance.
Ultimately, the party responsible for payment on the financial assurance will be forced to bring a
claim in the bankruptcy proceeding against the debtor for any payment required by the regulating
agency under a financial assurance mechanism established prior to the filing of bankruptcy (such
claims are considered “contingent claims” and are subject to bankruptcy)

Where the facility owner or operator has not established financial assurance or an appropriate
amount of financial assurance for corrective action, it is important for the regulating agency to
assert itself in the bankruptcy-proceeding to ensure that the resources of the owner or operator are
‘available to address the necessary corrective action. Facilities that file for Chapter 11 bankruptcy
protection and plan to emerge from bankruptcy as an operating TSDF could be required as part of
the bankruptcy process, to establish-and maintain financial assurance for corrective action.
Regulating agencies need to be involved in the bankruptcy proceeding to ensure that this is the
case. Where an owner or operator that has declared Chapter 11 bankruptcy does not intend to -
continue operating as a TSDF and will, therefore, no longer receive hazardous waste, the -
-regulating agency should endeavor to ensure that sufficient resources are made available to
complete the necessary corrective action at the facrhty ’ ,

Regulators should also be aware that some bankruptcy courts al]ow Chapter 11 hqurdatrons where
the debtor remains in possession, no trustee is appointed, and the debtor proposes and the
-credltors vote on and approve a plan of liquidation. Abandonment of contammated property may
occur in such Chapter 11 liquidations.

In a Chapter 7 bankruptcy case, the debtor ceases operations and its business is liquidated. A .
‘Chapter 7 trustee is appointed who sells the assets of the debtor and distributés any proceeds to

v 2 Once a penalty is dssessed or a judgment on the penalty is obtained, the automatic stay ‘
~ prohibits collection activities other than through the bankruptcy process.
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creditors in accordance with the priority scheme set forth in the Bankruptcy Code. The Chapter 7
trustee may seek to abandon contaminated property that cannot be sold. While the debtor’s
obligations for cleaning up the contaminated property are not discharged by the bankruptcy, the
debtor rarely has the resources to perform such work. More often than not, the financial

~ assurance previously established by the debtor may be the only significant source of fundmg for
corrective action.

Issues that arise when a regulated entity files for bankruptcy are complex. In some mstances the
law is unsettled or may vary depending upon the jurisdiction. Regulators must consult with legal
counsel when cases involving bankruptcy arise m order to ensure that therr regulatmg agency’s
rights are preserved

Section 5: Conelusion.

" RCRA requires permits issued to owners and operators of hazardous waste TSDFs to provide
assurances of financial responsibility for completing corrective action as may be necessary to
protect human health and the environment. In addition, financjal assurance requirements should
generally be included in corrective action administrative orders issued under Section 3008(h) of
“RCRA, 42 U.S.C. § 6928(h). Regulators have flexibility to tailor financial responsibility

~ requirements to facility-specific circumstances. EPA recommends structuring the governing _
document, either permit or administrative order to ensure that facility owners and operators obtain
an appropriate mechanism to satisfy the financial responsibility requirements for corrective
action. The mechanism should ensure that sufficient funds are available to undertake the
necessary corrective action at the facility in the event the facility owner or operator is unable or
fails to so.do. Failure of a facility owner or operator to, comply with financial responsibility
requirements may put human health and the envrronment at risk.

Sectlon 6: Use and Purpose of this Document:
‘This document is not a regul’ation nor does it change or substitute for the statutory provisions -
~described in this document. Moreover, this document does not confer ]egal rights or. impose legal

obligations upon any member of the public.

While EPA has made every effort to‘ensure the accilracy of the discussion in this document, the

. obligations of the regulated community are detérmined by statutes, regulatrons or other legally

binding requirements. In the event of a conflict between the discussion in this document and any
statute or regulation, this document would not be controlling. Because this document cannot
impose legally-binding requirements EPA and State decision-makers retain the discretion to adopt
approaches on a case- by—case basis that differ from thrs gurdance where approprrate

The general descrrptron provrded here may not apply to a pamcular srtuatlon based upon the
circumstances. Interested parties are free to raise questions and objections about the substance of
this document and the appropriateness of the application of this document to a partlcular situation.
EPA and other decision-makers retam the drscretlon to adopt approaches on a case-by-case basrs

Page 14 of 15 -
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‘ AUG~15-2887 12:52P FROM: QSMCD 4862272256
g@mszvt’
& UNITED STATES ENVIROP'J‘LAGEO?"T:L PROTECTION AGENCY
§““ 3 1588 WYNKOOP STREET '
DENVER, COLORADO 80202
hitp:iiwww.epe.goviregiont
Ref: 8ENF-RC . August9,2007 QOJD 8(151%07
Mr. Jon Nickel T GO . T AN, ﬁu
ASARCO East Helena Plant ' A "AMD‘/
100 Smelter Road ‘ S\
P.0. Box 1230 : SR ‘  Pundl
East Helena, MT 59635 3 ' o B (D)C
RE: ASARCO East Helena Smelter Corrective Action
Management Unit (CAMU) Phase 2 Cell, Financml
’ " Assurance
Dear Mr. Nickel:

»  The purpose of my Jetter is to formally approve the proposed financial instrument and the
emount of financial assurance to be provided by ASARCO for the construction of the corrective
action management unit (CAMU) phase 2 cell. The cost estimates and méthodology behind
those estimates were carefully evaluated by EPA's project manager, Linda Jacobson. EPA’s
understanding is that the costs provided in the spreadsheet on June 28, reflect actual costs for
contracted services between ASARCO and URS. We also understand that ASARCO has
obtained the bankrupicy court’s agreement as to these cost expenditures. In keeping with the
intent behind financial assurance mechanisms i.e. the funding has to be sufficient so that if
ASARCO fails to complete the CAMU, EPA can take over and complate the work, EPA requires .
the amount of financial assurance to be increased by ten percent. 'EPA believes that fusther o
discussion is needed to adequately address future O&M costs, the provxsxon for which we agree
to hold in abeyance. - ‘ '

A draft trust agreement provided to us by J. Barton Sextion!uly27 was reviewed by’ our
financial analyst, Daniela Golden, and our attomey, Chuck anur The trust agreement as.
pmsented is hcreby apptoved for submittal. o

On August 1, a letter was sent to you with EPA's final comments and approval fot the
CAMU work plan. We look forward to receiving an executed trust agreement and the start of
construction on the CAMU. If you should have questions on thxs or any related mater, pleasc
contnct me at (303) 312-6352.

.‘\ ’

Sincerély’,' ‘ .
Sharon L. Kercher, Di':ec;' or
Technical Enforcement Program

_ = Exhibit | --
ER-0133 xhibit |-
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JOHN C. CRUDEN

Deputy Assistant Attorney General
Environment and Natural Resources Division
- United States Department of Justice

ELLIOT M. ROCKLER
Environmental Enforcement Section
United States Department of Justice
P.O. Box 7611 ' :
Washington, DC 20044-7611
Phone: (202) 514-2653

Fax: (202).616-6583

Email: elliot.rockler@usdoj.gov

WILLIAM W. MERCER
United States Attorney -
District of Montana - ;

LEIF JOHNSON

Assistant United States Attorney
District of Montana

P.O. Box 1478 _
Billings, Montana 59103 -
(406) 657-6101 »
Attorneys for the United States

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
HELENA DIVISION

UNITED STATES OF AMERICA,

Plaintiff, B R
v - Civil No. CV 98-3-H-CCL.

SARCO INCORPORATED,

Défendant'.

_—
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UNOPPOSED MOTION TO REOPEN CASE FOR PURPOSES OF
SUBSTITUTING PARTIES AND MODIFYING THE CONSENT DECREE

Plaintiff the United States of America and Defendant Asarco LLC (formerly»
~ known as “ASARCO Incorporated”) (“ASARCO”){ hereby move the Court to |
reepen this case for the purpose of substituting the Montana Environmental Trust
_Grou}f), LLC, .sol_ely in its representative capacity as Trustee ‘of the Montana
Environmental Ctlstodiai Trust (the “Custodial Trust”) and not ‘individually
(hereafter, “METG” or “Ttustee of the.. Custodial Trust”), for ASARCO and. ~
tnodifying thev.Conser‘lt Decree entered in this case in 1998 (ttle “19.98‘Decr'ee”).
The “Consent Decree and' Settlement Agreement Regarding the Montana
Sites” (the ;‘Montana Sites Agreement”) filed in the United States Bankruptcy
Court for the Southern District Qf-Texast(the “Bankruptcy Court”), In re:
| ASARCO, LLC, et al.,'Case-No. 05-21207'(Chapter 11 Jointly Administered) on
, Mareh 1 3, 2009, establishes the Custodial Trust for preperty owned by ASAR_CO
n MOntan’a, Vi-nc.l'uding‘the' p_reperty. in E'ast Helena affected by the 1998 Decree. It
also 'estat")lilshes a Custodial A_ceount for payment of claims, including clair;is for

work to be performed under the 1998 Decree.” Recently, the District Court for the

.

: 1 ASARCO Incorporated changed its name to ASARCO LLC in 2005. All
references to “ASARCO” refer to ASARCO Incorporated ASARCO LLC, or
both, as approprlate . v

2 See Montana Sites Agreement (attached hereto as Exhibit 1), 99 5.cand 6. b(v11)
at 15 and 18. '

2
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Southern District of Texas appointed METG, not indi.vidually but solely in its 3
representative capacity as Trustee of the Custodial Trust, “as the Custodial Trustee
to administer‘the Custodial Trust and the Custodial Trust Accounts for the
Montana Custodial Trust,” Case No 09-CV-177 (S D Tex November 13, 2009) '
The'Umted States and ASARCO LLC (the “Parties”), w1th METG, now seek an . :
Order substituting METG, as Trustee of the Custodial Trust (and not individually),
“for ASARCO in this case and on the 1998 Decree.* | o
| Background .'
The 1998 Decree

| - On April 6, 1998, this Court entered the 1998 Decree in this Case; The
Decree resolves certain environmental causes of action alleged by the Unitedv..
States against ASARCO, in connection with ASARCO’s smelter facil_ity in East
Helena, Montana (the "East Helena Facility™). The AUniteti. States' en\iironmental
causes of action were brought pursuant to the Resource Conservation and
Recovery Act, as amended, 42 U.S.C..-§§ _6901 to 6992k ("RCRA"), and the
Federal Clean Water Act, 33U.S.C. §§ 1251 to 1387 ("CWA"), for inj_u'nct_ive

- relief and civil penalties. The 1998 Decree settled these causes of action and

* Memorandum Opinion; Order of Confirmation, and Injunction (excerpted and
attached hereto as Exhiblt 2) at 78-79.

4 See Montana Sites Agreement, 919, at 45..
ER-0137-
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required that ASARCO implement compliaﬁc’e measures, corrécfivc action, and a .
supplementél en\}ironmeﬁtal proj ectvat ASARCO's East Helena Facility. ASARCO
performed obligations ﬁnder the 1998 Deéree until December 9, 2009, whena
bani(ruptcyvfgo‘__rganization p.l'an‘ for A.S:A-RCO became )effeét_ive. Pursqant to tﬁe
terms Vof the Montan!a Sites Agreement, ASARCO is no lorvxger.liable for any tasks.

| renﬁaining under the -1998 Decree. Further performance of the 1998 Decree |

- obiigations depends upon substitutingAthe_CustodiaAl Tsttee for ASARCO, as
~ agreed in -the'Mo;itana Sites Agreemeht.

The Bankruptcy

On August 9, 2005, ASARCO filed va voluntary p¢titi§n for(relicf undér
* cﬁaﬁter 1 l'df the Bankruptcy -Code,‘ 11US.C.§§1101to1 17.4, in the B.ankr'uptcy
Court. Subsequently, ?arious subsidiaries of ASARCO also filed voluntary
petitions for relief in the Bankruptcy Court and the cases were consolidated for
' joint ’adminiStratiOn under Case No. 05_—_2_1207 (the "Reorganization Cases").» The
* United States ﬁled proéfé of claim in the Reorganization Casés alleging,_amopg-
~ other things, that ASARCO Was respohsible for ongqing coﬁpiiance with the 1998'
| Depree. The,}Parti"és, with thé State of Montana, éntered_inf;). the Montana‘ Sites |
'A . Agfeement (attached hereto as Exhibit 1) to resolve ceﬁain claims ‘;ﬁd causés 6f .-

Ia_C‘tidn_in the Reo’rg'anizati'on. Cases relating to ASARCO’s Montana properties and

.4
ER-0138



Case 6:98-cv-00003-CCL Document 5  Filed 12/18/09 Page 5 of 9

operations at those properties, including the East Helena Facility.5 The MQntana

| Sites Agreement was entered by the Bankruptcy Court and Became part of the

| 'Reorgartization Plan approved by the Disttiet Court on November 13, 2009 and as. -
modified en December 3,‘2(-)‘09. ‘The Reorganizatic)n Plan became effective on

- | December 9, 2009.

' The Montana Sites Agreement
- The Montana Sites Agreemeht estabtishes a Custodi_al Trust with a_total cash
~payment of up to $13 8,300,0006 and title 'tb ASARCO’S Montana properties,,
including the East ‘Helena" DeSignated Property.7_ The Custodial Trust will be
‘ayailable to carry out the edmini’strative and property management functions
telated to these properties, itlcluding the East H'elena Facili&, and fer managing
and funding _implementat-ion of future investigation and clean up activities with
‘respect to these‘ properties, including the East Helena Facility. METG has agreed
" to.serve as the Trustee of the Custodial Trust. With thlS Court’s permlssmn it shall
.- aseume ASARCO’S contmumg obhgatlons under the 1998 Decree solely to the full
extent- of the resources available in the Custodlal Trust‘Cleetnup Account for the - .- |

East Helena Designated Ptoperty and realty resources comprising the- East Helena

. 3 The East Helena Facﬂlty is included in the East Helena De51gnated Property, as
defined in the Montana Sltes Agreement, J1.d; at 9.

1d 19 6.b(vii) and 6.c, at 16-18.
7 See, id. 9 5.c, at 15.

5
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Designated Property.® ASARCO is no longer be liable for any tasks remaining i
under the 1998 Decree. | |
| The Parties, With the State of Montana, agreed that the Trustee of the | ..

Custodial Trust shall be substituted for ASARCO, as Defendant in this case (for
the benefit of the United States and the State of Montana) énd. under the terms of
the 1993 Decree as };rovided in thelMontena Sites Agre’erhent.? The plan of
“reorganization in the Reorganization Cases became effective on December 9, 2069’;
title hes'been transfer_red te fhe éustedial Trust; and full payment has been
received by the Trust. Under the term>s of the Montana Sites Agreeme.n‘t., therefore,
- itis now approioriate for this Ceuft to substitute the Trustee of the Custodial 'TruSt_ .

for ASARCO in the 1998 Decree.

The Substltutlon of Parties Is Necessary to Fulfill the Purposes of the 1998
_ Decree

The Parties seek to substitute the Trustee of the Custodial Trust for

(

8 See id 4 5.c and 6.b(vii), at 15 and 18.

?Seeid. 175, 6, and 19, at 10-31, 45-46. Plaintiff and the Trustee of the Custodial
Trust have agreed to modify the 1998 Decree subsequent to this Joint Motion to -
reflect the deletion of certain requirements in the 1998 Decree, in particular: the
materials management requirements (Part VI); the supplemental environmental
: prOJect (Part VIII); the environmental management and protection requlrements
" (Part X); penalty (Part XII); stlpulated penalties (Part XII); force majeure (Part

~ XV); dispute resolution (Part XVI); costs of suit (Part XIX), and other specific

requlrements related thereto, such as reporting, and the modification of certain
- other provisions. and requirements of the 1998 Decree to conform the 1998 Decree
- to the Montana Sites Agreement

ER-0140



Case 6:98-cv-00003-CCL Document 5 Filed 12/18/09 Page 7 of 9

- ASARCO to comply with the Montana Sites Agreement, entered in the bahkruptcy

‘proceeding, and to cofnp_lete the work under the 1998 Decree, entered by this

Court. Pursuant to Federal Rule of Civil Procedure Rule 25(c), the Parties

 respectfully re_quest that this Court enter an ordéf-providing that:

1. The Trustee of the Custodial Trust shall be substituted for ASARCO,

. as Defendant for the benefit of the United States and the State of Montaria, in this

case.
2. » ASARCO is no longer:liable for any tasks rgin_aining under the 1998
Decree. |

3. The Trustee of the Custodial Trust shall pérform the continuing |

- obligations under the 1998 Decree concerning the East Helena Fécility consistent

with thg Montana Sites Agreemént. :
- 4. The Ti’ustee_ of the Custodial Trust’s obligations are(limitAed- solély to

the available cash set aside under the Montana Sites Agreement for the East Helena

| Designéted Prdpelty Custodial Trust Cleanup Account and realty resources

- comprising the East Helena .Design_ated Property. |

Conclusion

- For all of the reasons stated above, the‘ Parties and the Trustee of the

- Custodial Trust réspe,ctﬁx_lly.ﬁfequest that this Cou‘rt:‘reopen this case, substitute the |

Trustee of the Cust(_)dial. Trust for ASARCO in this case and on the 1998 Decree, .

aﬁd keep the case open for a jdint submission by the Plaintiff and the Trustee of the
- . : 7 N
ER-0141
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Custodial Trust of a modified consent decree to reflect the.Acontinuing obligations
of the Trustee of the Custodial Trust consistent with the Montana Sites Agreement.
~ The p_ropoSed Order is attached.

Respectfully submitted,

FOR THE UNITED STA’I‘ES
UNITED STATES DEPARTMENT OF JUSTICE
" JOHN C. CRUDEN
Deputy Assistant Attorney General
. Env’irqnment and Natural Resources Division

/s/ Elliot M. Rockler | L
Attorney for Plaintiff, United States of America

Of Counsel:

- CHARLES L. FIGUR

Senior Enforcement Attorney .
Office of Enforcement, Compliance
and Environmental Justice

EPA Region VIII

1595 Wynkoop Street

Denver, CO 80202-1129

8
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CERTIFICATE OF SERVICE -

I hereby certify that on December 17, 2009 the foregoing UNOPPOSED
MOTION TO REOPEN CASE FOR PURPOSES OF SUBSTITUTING PARTIES

~ AND MODIFYING THE CONSENT DECREE and proposed Order were

electromcally served upon the following:

Gregory Evans

* Alisa Schlesinger

Milbank | Litigation
601 South Figueroa Street
Los Angeles, California 90017

~ Email: gevans@milbank.com

aschlesinger@milbank.com -

Cynthia Brooks

President .
Greenfield Environmental Trust Group, Inc.
PO Box 487

Chestnut Hill, MA 02467

Email: cb@g-etg.com

Marc Weinreich

Montana Environmental Trust Group, LLC
Vice President .

Greenfield Environmental Trust Group, Inc
PO Box 487

Chestnut Hill, MA 02467

Email: mw@g-etg.com

s/ Elliot M. Rockler
- Counsel for the United States

9
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
HELENA DIVISION

UNITED STATES OF AMERICA,

Plaintiff,
v. | L i No. CV 98-3-H-C.CL".
-‘ ASARCO INCORPORATED, : |
| Defendanf.

ORDER REOPENING CASE FOR PURPOSES OF SUBSTITUTING
PARTIES AND MODIFYING THE CONSENT DECREE

Upon consideration of the Unopposed Motion to Reopen Case for Purposes :
of Substituting Parties and Modifying the Consent Decree, and good cause

appearing, |

ITIS HEREBY ORDERED that this case is reo'p'eqed;for the purposes of :

1) substituting the Montana Environmental Trust Group, LLC, solely in its
, répresentatiiv'e capacity as Trusf_ee of the Mbntana Enviromhental Custodial
Trust (the “Custodial Trust™) and not individually, for defendant ASARCO_;

and

" ER-0144
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2) modifying the Consent Decree entered in this case in 1998 (the “1998

Decree”).

' IT IS FURTHER ORDERED that the Consent Decree entered April 6, 1998 in this

case is‘amended as of the Effective Date of the Montana Sites Agreernent to:

1) Substitute the Montana-EnVironrnental Trust Group, LLC, not
individually but solely in its representative capacity as Trustee of the Montana |
Environmental Custodial Trust for the benefit of the United States andlthe State of | _
Montana, for ASARCO in the 1998 Decree, subject to the terms of the Montana |
Sites Agreement;

'2) The Trustee of the. Custodial Trust’s obligations are limited solely to the -

available cash set aside under the Montana Sites Agreement for the East Helena

Designated P-roperty Custodial Trust CleanUp Account and realty resources

.comprising the East Helena Designated Property, and

' 3) Remove Asarco Incorporated and ASARCO LLC as parties to the 1998
Decree under which ASARCO Incorporated and ASARCO LLC will no longer be

hable

Dated: | | , '2009 ,

CHARLES C. LOVELL
United States District Court Judge

 ER-0145



' APPEAL, ARCHIVE, CLOSED, REOPEN .
U.S. District Court

District Of Montana (Helena)
‘ CIVIL DOCKET FOR CASE #: 6:98-cv-00003-CCL

United States v. ASARCO, Inc. - Date Filed: 01/23/1998

Assigned to: Judge Charles C. Lovell - Date Terminated: 08/10/2010

Demand: $9,999,000 Jury Demand: None

Case in.other court: 9th Circiut, 10-35824 Nature of Suit: 893 Environmental

‘Cause: 42:6901 Environmental Cleanup Expenses Matters , '
s g ~ Jurisdiction: U.S. Government

Plaintiff - .
Plaintiff | |
" United States represented by Elliot Morris Rockler

~ U.S. Department of Justice
601 D. Street NW
Washington, DC 20004
202-514-2653
Fax: 202-616-6583
Email: elliot.rockler@usdoj.gov
LEAD ATTORNEY .
ATTORNEY TO BE NOTICED

- John N. Moscato :

U.S. DEPARTMENT OF JUSTICE - -
ENVIRONMENTAL :
ENFORCEMENT A
1961 Stout Street - 8th Floor

} " Denver, CO 80294

’ 303-844-1380
- Fax: 303-844-1350 - .

Email: john.moscato@usdoj.gov
TERMINATED: 03/31/2010
LEAD ATTORNEY

‘Lorraine D. Gallinger

OFFICE OF THE U.S. ATTORNEY
POBox 1478 .

- Billings, MT 59103:1478

- 406-657-6101 )

"Fax: 657-6058 »
Email: charla.hayward@usdoj.gov
LEAD ATTORNEY ‘
ATTORNEY TO BE NOTICED
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V.
Defendant
ASARCO

Sherfy S. Matteucci
MATTEUCCILAW FIRM
10 North 27th Street, Suite 300

_ Billings, MT 59101

406-252-1000 - _

Email: sherry@ma2c.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Lons J. Schlffer :
U.S. DEPARTMENT OF JUSTICE -

- ENVIRONMENTAL

ENFORCEMENT
PO Box 7611
Ben Franklin Station

- Washington, DC 20044-7611
T ERMINA TED: 05/25/2010

Mlchael Goodstein

"U.S. DEPARTMENT OF JUSTICE- -

ENVIRONMENTAL
ENFORCEMENT

P.O. Box 7611

Ben Franklin Station =
Washington, DC 20044-7611
TERMINATED: 05/25/2010

represented by Gregory Evans .
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. INTEGER LAW CORPORATION
811 West 7th Street, 12th Floor

‘Los Angeles, CA 90017

213-892-4488

Fax: 213-627-2579

Email: gevans@mtegerlegal com
PRO HAC VICE

ATTORNEY TO BE NOTICED

- . Kenneth K Lay

CROWLEY FLECK

PO Box 797 ,

Helena, MT 59624-0797
406-449-4165

Fax: 406-449-5149

Email: klay@crowleyfleck.com
ATTORNEY TO BE NOTICED



Date Filed

Docket Text -

01/23/1998-

COMPLAINT (TLO) (Entered: 01/27/1998)

101/23/1998

PROPOSED Consent Decree submitted by plaintiff (TLO) (Entered:
01/27/1998)

04/17/1998

MOTION by plaintiff United States for court to enter consent decree w/c/s.
(TLO) (Entered: 04/24/1998)

04/17/1998

MEMORANDUM by.plaintiff in support. of motion for court to enter
consent decree [2-1] w/c/s (TLO) (Entered: 04/24/1998) ~

05/06/1998 |

CONSENT signed by Judge Lovell - J/O Book, Vol 23, Page 731 (cc:
Gallinger, Goodstein, Moscado, Kellner for ASARCO) (DMZ) (Entered

105/07/1998)

10/31/2007

ARCHIVE CASE INFORMATION FROM FRC DENVER, CO, 1

volumes, 1 of 40 Box Number, 021 07 0109 FRC Accession Number,

location 387249 thru 387288 (ded, ) Modified on 2/24/2010 to add
location numbers (DED, ). (Entered: 01/03/2008)

12/18/2009

1]

Unopposed MOTION to Amend/Correct Consent Decree, Unopposed '
MOTION to Reopen Case Elliot Morris Rockler appearing for Plaintiff
United States (Attachments: # 1 Text of Proposed Order, # 2 Exhibit 1, #3
Exhibit 2) (Rockler, Elliot) (Entered: 12/18/2009) '

01/08/2010

Jo

ORDER REOPENING CASE FOR THE PURPOSES OF:

SUBSTITUTING PARTIES AND MODIFYING THE CONSENT

DECREE. Signed by Judge Charles C. Lovell on ]/8/20]0 (HEG,)
(Entered 01/08/20]0)

- 102/26/2010

N

NOTICE of Appearance by Kenneth K Lay on behalf of ASARCO (Lay,
Kenneth) (Entered: 02/26/2010)

03/05/2010

oo |-

MOTION Gregory Evans to Appear Pro Hac Vice ( Fi]ing fee $ 250
receipt number 0977-700383.) Kenneth K Lay appearing for Defendant
ASARCO (Attachments: # 1 Affidavit of Gregory Evans, # 2 Text of
Proposed Order) (Lay, Kenneth) (Entered: 03/05/2010)

103/05/2010 )

[N=J

{MOTION to Terminate East Helena CAMU Trust Kenneth K Lay

appearing for Defendant ASARCO (Lay, Kenneth) (Entered: 03/05/2010)

03/05/2010

Brief/Memorandum in Support re 9 MOTION to Terminate East Helena
CAMU Trust filed by ASARCO. (Attachments: # 1 Affidavit of Gregory
Evans, # 2 Exhibit A, # 3 Exhibit B, # 4 Exhibit C, # 5 Exhibit.D, # 6
Exhibit E, # 7 Exhibit F, # 8 Exhibit G, # 9.Exhibit H, # 10 Exhibit I, # 11

' Exhrblt J) (Lay, Kenneth) (Entered 03/05/2010)

| 03/18/2010 |

‘Unopposed MOTION for Extension of Time to File Response/Reply asto

10 Brief/Memorandum in Support, ASARCO Motion to Terminate East -
Helena CAMU Trust Elliot Morris Rockler appearing for Plaintiff United
States (Attachments: # 1 Text of Proposed Order) (Rockler, Elliot)

. | (Entered: 03/18/2010)

03/19/2010

Amended MOTION for Extension of Time to File Response/Reply as to
10 Brief/Memorandum i in Support, 11 Unopposed MOTION for Extension

ER-0148




Jof Time to File Response/Reply as to 10 Brief/Memorandum in Support,

ASARCO Motion to Terminate East Helena CAMU TrustUnopposed
MOTION for Extension of Time to File Response/Reply as to 10
Brief/Memorandum in Support, AS4RCO Motion to Terminate East -
Helena CAMU Trust Elliot Morris Rockler appearing for Plaintiff United
States (Rockler, Elliot) (Entered: 03/19/2010)

03/22/2010

ORDER granting 11 and 12 Motions for Extension of Time to File
Response as to 10 ASARCO'S CAMU Trust Motion. New response

deadline up to/including 5/17/2010. ASARCO reply deadine 14 days after

Response filed. Signed by Judge Charles.C. Lovell on 3/22/2010. (MKB)
(Entered: 03/22/2010)

03/23/2010 |

ORDER granting 8 Motion to Appear Pro Hac Vice for Attorney Gregory
Evans for ASARCO. Copy of Order and Notice mailed to Mr. Evans..
Signed by Judge Charles C. Lovell on 3/23/2010. (DED, ) (Entered
03/23/2010)

103/23/2010

MOTION to Withdraw as Attorney by John N. Moscato Elliot Morris

" | Rockler appearing for Plaintiff United States (Attachments: # 1 Text of
-1Proposed Order Withdrawal of John N. Moscato) (Rockler, Elliot)

(Entered: 03/23/2010)

03/31/2010

ORDER granting 15 Motion to Withdraw as Attorney. Attorney John N.
Moscato terminated. Signed by Judge Charles C. Lovell on 3/31/2010.
(MKB) (Entered: 03/31/2010)

04/14/2010

ORDER AMENDING caption only of 14 Order on Motion to Appear Pro
Hac Vice (granting 8 motion Gregory Evans to Appear Pro Hac Vice filed
by ASARCO). Signed by Judge Charles C. Lovell on 4/14/2010. (MKB) |

‘Modified on 4/14/2010 to reflect copy of Amended Order mailed to
Schlffer and Goodstem (HEG ) (Entered 04/ 14/2010)

105/17/2010

RESPONSE to Motion re 9 MOTION to Termmate East Helena CAMU
Trust and In Support of the United States' Cross Motion for Summary
Judgment or, in the alternative, to Dismiss for Failure to Join a Necessary

| Party or, in the alternative, to Stay filed by United States. (Attachments: #

1 Affidavit Declaration of Linda Jacobson) (Rockler Elliot) (Entered:
05/ 17/2010) : .

-105/17/2010

MOTION for Summary J udgment or, in the alternatzve to Dzsmzss for
Failure to Join a Necessary Party or, in the alternative, to Stay Elliot
Morris Rockler appearing for Plaintiff United States (Rockler, Elliot)

(Entered: 05/17/2010)

05/17/2010| 21

Statement of Undlsputed Fact re: 20 MOTION for Summary Judgment or,
in the-alternative, to Dismiss for Failure to Joina Necessary Party or, in
the alternatzve 1o Stay (Rockler Elliot) (Entered: 05/17/2010)

105/21/2010

22 MOTION to Wlthdraw as Attorney Louis J. Schszer and Michael

Goodstein Elliot Morris Rockler appearing for Plaintiff United States
(Attachments: # 1 Affidavit Declaration of Elliot M. Rockler, # 2 Text of
Proposed Order) (Rockler, Elliot) (Entered: 05/21/2010)

05/25/2010

ORDER granting 22 Motion to Withdraw as Attorney. Attorney Michael
Goodstem and Lois J Schiffer terminated. Signed by Judge Charles C.

ER-0149




o

_|Lovell on 5/25/2010. (MKB) (Entered: 05/25/2010)

06/07/2010

RESPONSE to Motion re 9 MOTION to Terminate East Helena CAMU
Trust, 20 MOTION for Summary Judgment or, in the alternative, to
Dismiss for Failure to Join a Necessary Party or, in the alternative, to
Stay and, REPLY to Response to Motion to Terminate East Helena
CAMU Trust filed by ASARCO. (Lay, Kenneth) (Entered: 06/07/2010)

06/07/2010

Statement of Genuine Issues re: 20 MOTION for Summary Judgment or,
in the alternative, to Dismiss for Failure to Join a Necessary Party or, in
the alternative, to Stay filed by ASARCO. (Lay, Kenneth) (Entered

06/ 07/20 1 0)

[06/21/2010

REPLY to Response to Motlon re 20 MOTION for Summary Judgment

‘|or, in the alternative, to Dismiss for Failure to Join a Necessary Party or,

in the alternative, to Stay filed by United States. (Rockler, Elliot)
(Entered 06/21/2010) ,

{o71122010

B NOTICE of Change of Address by Kenneth K Lay (Lay, Kenneth)
(Entered: 07/21/2010) '

~108/10/2010

ORDER denying 9 ASARCO's Motion to terminate CAMU Trust
partially granting [19/20] USA's Motion for Summary Judgment
(E.H.CAMU Trust purposes not fulfilled and E.H.CAMU Trust not
terminated). Signed by Judge Charles C. Lovell on 8/10/2010. (MKB)
(Entered: 08/10/2010)

08/10/2010

CLERK'S JUDGMENT in favor of United States against ASARCO for the

-| purposes of the East Helena CAMU Trust have not been fulfilled and the

CAMU Trust has notbeen properly terminated and continues in effect.
ASARCOs Motion to terminate the East Helena CAMU Trust (Doc 9)is
DENIED. (HEG, ) (Entered: 08/ 10/2010)

09/16/2010

NOTICE OF APPEAL by ASARCO. Filing fee $ 455, receipt number
39663. (Attachments: # 1 Exhibit Representation Statement) (Lay,
Kenneth) (Entered: 09/16/2010)

- 109/17/2010

31 |USCA Case Number 10-35824 and Time Scheduling Order for 30 Notice

of Appeal filed by ASARCO. (HEG, ) (Entered: 09/17/2010)

10/18/2010

TRANSCRIPT DESIGNATION ORDER F ORM by ASARCO (Evans
Gregory) (Entered 1 0/ 1 8/20 1 O) '

ER-0150_
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'K.GHALAMBOR . /J/K. Ghalambor ___
Type or Print Name ' - -~ Signature ~

PROOF OF SERVICE BY MAIL
STATE OF CALIFORNIA COUNTY OF LOS ANGELES ~

I am employed in the County of Los Angeles State of Ca11f0m1a I

- am over the age of 18 and not a party to the within action; my business address is -

811 W. 7th Street 30th Floor Los Angeles, California 90017.

- On January 11, 2011 I served the foregomg document(s) descnbed as
APPELLANT’S EXCERPTS OF RECORD, Volume II, on the mterested parties in
this action: '

X by placin‘g the orlgmal X __atrue copy thereof enclosed in sealed

- _envelopes addressed as follows:
SEE ATTACHED SERVICE LIST

(BY MAIL) Following ordinary business practices at the Los Angeles,
California office of Integer Law Corporation, I placed the sealed envelope(s) -
for collection and mailing with the United States Postal Service on that same
- day. Iamreadily familiar with the firm’s practice for collection and
processing of correspondence for mailing. Under that practice, such
correspondence would be deposited with the United States Postal Service on

 that same day, with postage thereon fully prepaid at Los. Angeles, Cahfom1a o

' 1n the ordinary course of busmess

1 declare that I am employed in the office of a member of the. bar of th1s
court at whose drrectlon the service was made.

Executed on January 11,2011 at Los Angeles, California.
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ELLIOT M. ROCKLER .
Environmental Enforcement Section
United States Department of Justice
- P.O.Box 7611

‘Washington, DC 20044-7611 |
' Plaintiff-Appellee

- LEIF JOHNSON
'Assistant United States Attomey

- District of Montana

P.O.Box 1478
Billings, Montana 59103
Plamtlff Appellee

_ DAVID L. DAIN

Environmental Enforcement Sectxon
Environment & Natural Resources Division
P.O. Box 7611 '
Washmgton D.C. 20044 :
Plaintiff-Appellee

ALAN S. TENENBAUM
- United States Department of Justice
" Environmental Enforcement Sectlon
Ben Franklin Station ' |
P.O. Box 7611 .
Washington, D.C. 20044
Plalntlff Appellee ”

' JENNIFER SCHELLER NEUMANN
~ ENRD, United States Department of Justice
~P.0O. Box 23795 L’Enfant Station |
Washington D.C. 20026-3795
Plaintiff-Appellee



